Decision Number: 15 / t / 2006 
Date: April 26, 2007 

Claimant: Iraqi Tawafuq Front – represented by lawyers ( … ), ( … ), ( … )
Defendant: The Speaker – represented by ( … ) 

The case: 
The claimant has submitted, before this court, a case in which they claimed that the Iraqi National Assembly has passed in October 15, 2005 the Elections Law No. 16 / 2005 which came to replace the previous Elections Law No. 96 / 2004 in which in article (15 / second) of this law is stated that each province according to its administrative boundaries shall be considered as one constituency that is represented with a number of seats corresponding to the number of registered voters in that province according to the elections on January 30, 2005 which adapted the public distribution system. This means that this law has adopted a criteria of registered voters while in the constitution of the Republic of Iraq for 2005 states in article (49 / second) that the Council of Representatives members shall be calculated as (1) for each (100.000) of the population of Iraq. This means that the constitution has adopted a criteria of total population, so article (15/second) of the elections law No. 16/2005 presents clear violation to article (49/second) of the constitution. This constitutional violation will cause damage and injustice to the provinces (Ninawa, Salah El-Deen, Diyala and Babil) because these provinces will lose some of their seats in the Iraqi National Assembly if the criteria mentioned in the constitution were not adopted. The claimants have appealed about the unconstitutionality of article (15/second) of Elections Law No. 16 / 2005 and they have requested once the court procedures are done to issue a verdict about the unconstitutionality of Article (15 / second) of Elections Law No. 16/2005 and the abolition of all instructions and regulations that were issued based on this article. This process is based on article (13/first and second) of the constitution of the Republic of Iraq for 2005 as it represents a very clear violation to article (49) of the constitution.

After registering the lawsuit in this court in accordance with article ( 1/third) of Supreme Federal Court bylaws and after completing all necessary requirements in accordance with article             ( 2/second) of the bylaws, a date was set to court hearing, representatives of the claimant and the defendant attending the session and presented their credentials. The hearing started by noticing that the claimant representatives have submitted to this court an explanatory memorandum in September 11, 2006 requesting that the opponent in this lawsuit is the Speaker of the Council of Representatives instead of the National Assembly. The court has responded in favor of their request and decided that the defendant is the Speaker of the Council of Representatives and not the National Assembly. The claimant representatives have submitted memos dated October 19, 2006, December 13, 2006 and April 16, 2007 and others in which they stated that the law on which the elections was based is the TAL and that article (15/second) of Elections Law No. 16 / 2005 contradicts with article (31/A) of the TAL. The court reviewed those memos as well as the memos presented by the defendant representative dated September 14, 2006, November 13, 2006 and February 19, 2007 in which the defendant has requested to dismiss the case and to make the claimant pay all fees and charges because the lawsuit does not have the fifth requirement of article ( 6 ) of bylaws No.1 / 2005 relevant to the Supreme Federal Court procedures and that the text in article ( 15/second)  corresponds with the text of article (49) of the constitution. After hearing statements of the representatives of both parties, the court has concluded its review and issued its verdict.   
    
The verdict:  
On reviewing the case, the Supreme Federal Court found that the claimants have submitted a case in court session dated Dec. 13, 2006 about the unconstitutionality of article (15/second) of elections law No. 16/ 2005 as it violates article 31/A of the Transitional Administrative Law which stated (that the National Assembly is consisted of 275 seats and it shall enact a law that handles the replacement of its members in cases of resignation or death). On reviewing the case and looking into the requests of the claimants representatives, it was found that the elections were took place in Iraq to elect the members of the Council of Representatives were conducted under the TAL and that article 15/second of the elections law No. 16/ 2005 has stated that each province in accordance with its administrative boundaries shall be considered as one constituency with number of seats corresponding with the number of the registered voters in that province according to the elections that took place on Jan. 30, 2005 which adopted the public distribution system. Looking into what is mentioned above, we can note that article (31/A) of the TAL did not adopt the criteria of the population of Iraq when distributing the seats of the Council of Representatives. It was also noted that article 15/second of the above mentioned elections law has adopted the criteria of registered voters in each province according to the elections that took place on Jan. 30, 2005 which adopted the public distribution system. There is no contradiction between article 15/second of the elections law No. 16/2005 and article 31/A of the TAL. In fact, article 15/second is consistent with the provision of article 31/A of the TAL, so the request of the claimants regarding the unconstitutionality of article 15/second is not based on sound legal basis, so the court decided to dismiss this claim. Regarding the request of the claimants on the unconstitutionality of article 15/second of the elections law No. 16/2005 because it represents a violation to article 49 of the existing constitution, the court has found that article 49/first of the constitution stated (the council of representatives shall be established of members with a percentage of (1) seat to each (100.000) of the population of Iraq and those members shall be elected through a direct secret general ballot in which all Iraqi components shall be represented. Article 49/first of the constitution adopted the criteria of (1) seat for each (100.000) of the Iraqi population unlike the criteria adopted in article 15/second of the elections law No. 16/2005 in which the criteria of the registered voters in each province was adopted. As mentioned above article 15/second of the elections law is in contradiction with article 49/first of the constitution. Article 13/second of the constitution stated (any law that is in contradiction with the constitution shall not be enacted. Any statement in the constitutions of the regions or any other legal text which contradicts this article shall be invalid). Paragraph first of the same article stated that (this constitution is the supreme law in Iraq and it is binding to all its regions and with no exception). The court has decided to issue a court decision that article 15/second of the Elections Law No. 16/2005 is unconstitutional as it contradicts the provisions of article 49/first of the constitution. The legislator may legislate a new law that is consistent with the provisions of article 49/first of the constitution taking into consideration that the procedures followed to elect the current Council of Representatives shall remain intact. Taking into consideration that both parties of this lawsuit have won part of this case and lost another part, then each party would be responsible for covering fees and expenses of its own lawyers. 
This verdict is final and binding to authorities in accordance with the provisions of articles ( 13, 49/first, 93/first and 94 ) of the constitution, and article (4/second) of the Supreme Federal Court bylaws No. 30 / 2005 and is publically announced on 9 Rabe Thani, 1428 of the Higri date corresponding to April 26, 2007.    


