No. 58/ Federal/2009 
Date: 12/10/2009 

Objecting Party/ (*) Salah Al-Din Governor/ His Attorney-at-Law (*)

The Party Being Objected To/  
1. The Chairman of the Council of Ministers being the chairman of the High Board of coordination between governorates according to Article 45/ Para First of the Governorates Law/ and his official capacity. 

2. The Chairman of Salah Al-Din Provincial Council. 

Background of the Objection: 

The Objector’s attorney-at-law has claimed that Salah Al-Din Provincial Council on its session held on 3/9/2009 decided to dismiss his client from his position as the Governor of Salah Al-Din Governorate and that the dismissal decision is illegal, unconstitutional and inconsistent with the provisions of the applicable laws, particularly the provisions of Article 7/ Para Eight of the Law of Governorates Not Organized into a Region No. 21 of 2008. 

The Objecting Party is therefore challenging the decision and requests after conducting all legal reviews to accept his challenge and to rescind the dismissal decision for the following legal reasons: 
1. Article 52 of the Law of Governorates Not Organized into a Region No. 21 of 2008 required the conducting of an interrogation prior to the issuance of the dismissal decision, which, according to the statement of the Council (Para 5 of the Dismissal Decision), did not happen. Furthermore, his client was in a good health condition that would allow his to be interrogated. 

2. Article 7/ Para Eighth of Law No 21 of 2008 states the exclusive reasons why a Governor should be dismissed, and these are: dishonesty, misuse of position, wasting the public funds, failing to meet one of the membership requirements, intentional negligence and carelessness in the performance of duties. These reasons must be defined according to judicial or administrative procedures, which did not happen in this case as there was no authority charging his client with any accusation. 

3. It is not possible to rely on mere statements of some of the members of the Provincial Council. Also, such statements lack the legal ground and they are stated for purely political reasons. 

4. Salah Al-Din Provincial Council combined between the status of charging and ruling in the same time, which is inconsistent with Article 19/ Para Sixth of the Constitution, which stipulates the necessity of fair treatment in judicial and administrative procedures, such as the procedure of the dismissal decision that was issued by the Provincial Council. Hence, it is required under the applicable laws that the accusing authority must be separate from the judgment authority.
5. The Governor is a government official and the dismissal is a punishment. Therefore, the provisions of the Law No. 14 of 1991 (Discipline of Government Officials/ Employees) shall apply to both. Hence, the Provincial Council should have formed an investigative committee to consider the subject prior to issuing the dismissal decision. Accordingly, the dismissal decision is illegal. 

6. The Provincial Council has not been able to prove any of the charges attributed to his client in a manner that can be accredited by the law. Instead, the Council depended on the interpretations and opinions of some of its members, and such opinions and interpretations do not have any legal ground so that such a serious procedure can be taken against his client.  

7. The dismissal decision stating that his client breached the law did not specify which law that client breached, except, however, the text of Article 29 of the Governorates Not Organized into a Region Law No. 21 of 2008 and his client did not perjure himself, as specified by that Article, and the financial and administrative corruption is an issue for which all state officials are responsible including His Excellency the Prime Minister. 

8. The dismissal decision stating that administrative, office duties or financial responsibility may not be assigned to contracted employees is illegal because there is no law or administrative instructions stipulating such a thing. 

9. In the dismissal decision, it was stated that some buildings were allocated for the Islamic Party, which is not true because no verbal or written order has been issued in this respect.  
10. As for the claim that amounts of money had been cashed without observing the accounting and financial rules is also groundless since there is no report from the Board of Supreme Audit referring to this matter. 

11. As for the phrase “the hell with them!”, that was not meant to the people of al-Shirqat town,, but for those who objected to implement a project for the interest of the people of al-Shirqat.  
12. Article 7/Eight of Law No. 21 of 2008 set conditions for oust. These are: dishonesty and misuse of authority and these are the responsibility of the Commission of Integrity, wasting of public funds which is the responsibility of the BSA. Losing the membership conditions needs a written document or proof, negligence needs a decision from a court. In any case, to remove requires evidence and documents from the judicial, legal and administrative authorities, investigative committees, an administration investigation in addition and other procedures and none of these took place. Based on all this, the oust decision lacks a constitutional and legal ground. That why it is invalid which means it must be abolished. And this was requested by the legal representative of the objecting party before the Federal Supreme Court. 
The Chairman of the Province Council of Salah Al-Din province presented a rebuttal DTD 29/9/2009. The Chairman requested to reject the request of the objecting party because the dismissal decision was issued on established facts referred to in the decision of the provincial council such as administrative orders issued by the office of the Governor to employ staff against the financial instructions, offending the people of Shurqat in his written comment on the request of the Manager of the Contracting Department asking to extend the period of the contract of the water project as people of Shurqat denied the company the right to pass in their land. He commented in writing on 24/5/2009 ( agreed… let them go to Hell !! ). In addition to this he offended the State of Iraq in an international forum is beyond doubt, as this is mentioned in a report submitted by four members of the Provincial Council on 12/7/2009 to the Provincial Council of Salah Al-Din, besides other reasons stated in the rebuttal. Based on all the Chairman requested to reject the objection and to ratify the dismissal decision. The legal representative of the respondent, the legal advisor (J.M.A), and the legal representative of the Chairman of the Ministers Council, requested in his rebuttal submitted to the Court attached to the letter of General Secretariat of the Ministers Council/ Legal Department/no. Q/2/1/97/30342 DTD 8/10/2009 to reject the objection as the litigation is not against his client in addition to his job, as his client is not a part in the dismissal decision. Besides that the commission, which was formed according to Article 45 of Provinces Not-Organized in a region Law No.21 of 2008, did not issue any decision related to the demurer objection. He further requested to reject the objection and that all charges and fees to be paid by the objecting party. The Federal Supreme Court put under examination and discussion the objection, the dismissal decision and the rebuttals submitted to it and issued the following decision:

 Decision:
The Federal Supreme Court, after discussion and examining, found that the objected against decision was issued by Salahuddin Provincial Council in 3/9/2009, and the legal representative of the objector submitted his objection against it in this Court and paid the legal fee in 16/9/2009, which makes the objection within the legal period and it is then formally before this Court. 
Looking into the objected against decision issued by Salahuddin Provincial Council by the absolute majority to dismiss the objector from his position as a governor of Salah Al-Din according to Article 7/Paragraph 1/Item Eight Provinces Not-Organized in a region Law No.21 of 2008.  The objector acted against law in matters related to finance and administration, for his unacceptable behavior with the people of Shurqat, defaming the Iraqi Government in an international forum in Turkey at the top of an official delegation and for other reasons stated in the dismissal decision, the rebuttal of Chairman of the Salah Al-Din Provincial Council in 29/9/2009 and the rebuttal of the Prime Minister. Thus, this Court holds that the dismissal decision is correct and according to law.  It is affirmed by Salah Al-Din Provincial Council through the administrative decisions issued by the office of the objector by which he employed some individuals and granted them administrative leading positions, which is in contradiction with the applicable laws, such as the Order  issued by Salah Al-Din Governorate Office under No. 52 of 2009 and the Letter No. 8/1982 on 8/7/2009 including the appointment of a number of persons in senior positions such as the appointment of Mr. (*) as a Mayor of Samarra District, which is contrary to the applicable laws, and also his unacceptable behavior with the people of al-Shirqat and defaming the reputation of the Iraqi Government when he visited Turkey between 25/6/2009 and 29/6/2009, under the report  dated 12/7/2009 submitted by four members of the Provincial Council who accompanied him on that visit and in consideration of other reason provided in the dismissal decision as all that is considered misusing his office position to steer the Governorate, which is one of the reasons stipulated in Para (A/1) of Clause Eighth of Article 7 of the Governorates Not Organized into a Region Law No. 21 of 2008. The Provincial Council may dismiss the Governor for the reasons, the decision of the Party Objected to is correct and consistent with the law. This court has decided to ratify this decision and turn down the challenges of the Objecting Party and have him pay all the legal fees. This decision has been issued unanimously under Para (4) of Clause Eighth of Article (7) of the Governorates Not Organized into a Region Law No. 21 of 2008, and it was made publically understood on 12/10/2009.

Midhat al-Mahmood

President of the Supreme Federal Court           

