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Report on the Shura Council Legislative Drafting Symposium, held on February 10th, 2010, at the Rasheed Hotel.

Sponsered by the State Shura Council under the auspices of the Ministry of Justice

Prominent attendees:  
1. Judge Dara Nooreddine, Minister of Justice

2. Mr. Boshow, Deputy Minister of Justice

3. Dr. Abdulkadhem Al Waseti, Deputy Minister of Interior 

4. Dr. Saleem Al Jabouri, Deputy Chair of the Legal Committee of the CoR

5. Ms. Hanan Munthir Nsalef, Deputy Inspector General, Ministry of Justice 

6. Mr. Rashid Al Azzawi, Member of the CoR

7. Dr. Othman Selman, Deputy Director, Legal Directorate COMSEC

8. Dr. Rafid Khalef Hashim, COMSEC

9. Dr. Muatez Al-Abassi, Director General, Ministry of Parliamentary Affairs

10. Dr. Muneef Hawas, Legal Advisor, Presidency Council 

11. Judge Nawal Al-Khafaji, Legal Advisor, Presidency Council
The audience included: 

· 24: Judges and Councilors from Shura Council and HJC:

· 13: Staff of Shura Council: 

· 23: Ministries, COMSEC and Presidency of the Republic: 

· 16: Independent commissions, Universities (including Dean of the Law School Ali Al Rufaie) (including one NGO, and One from Private Sector)

Total: 86 
The US Embassy was represented by Deputy Political Counselor Bill Roebuck; CLA Director Patty Wildermuth; Deputy CLA Director Barbara Mulvaney;; Deputy CLA Director Gabe Chorno a number of others. 
Program Summary

Mr. Ahmad Al-Muaeni, Shura Council Advisor opened the Symposium by welcoming the attendees and going over the day’s agenda. Four sessions were highlighted:

1. Session 1 presented by Judge Ghazi Al-Janabi, Chair of Shura Council, dealt with historical perspective of the Shura Council

2. Session 2 presented by Ms. Samia Kadhim, Shura Council Advisor. Ms. Khadim outlined the roles and responsibilities of the Shura Council and its workflows

3. Session 3 led by Judge Ghazi that described how to prepare and draft legislation
4. Session 4 concluded with the challenges facing the Shura Council and proposed solutions by Ms. Iptisam Yousuf, Shura Council Advisor.

Session 1: Shura Council Historical Perspective 

The presentation dealt with two main themes; history and detailed description of the roles and responsibilities of the Shura Council.

Judge Ghazi started the presentation by acknowledging the University of Utah and gave a brief history of Utah and the Law school.

Judge Ghazi went through a brief history of the role of advisors in relation to legislations dating back to the establishment of Iraq under British mandate. British legal advisors were assigned to ministries and gave advise on issues facing the ministries. This practice continued till Iraq joined the League of Nations in 1932 effectively ending the British mandate.

Law number 49 of 1933 called for the establishment of a legislative body. The law contained 13 articles. On top of the list was the formation of the legislative council that was composed of a President and specialized legal advisors of no less than 4. The Shura council was tied to the Ministry of Justice. The law described in detail the function of the Shura under each article with  Article 9 organizing the body into three sections; technical, consultative and judicial. The law was amended several times up till 1979.

Judge Ghazi noted that the role and workload of the Shura Council has expanded over the past few years due to the lack of legal expertise in terms of legislative drafting at the ministries. 

Session 2: Shura Council Roles and Responsibilities and Workflows

The Shura Council was formally set up under law 65 of the year 1979. The law had similarities to the French and Egyptian State Councils. The Shura Council at some point was an independent judicial body and at other times belonged to the executive branch. The Shura Council responsibilities were expanded in 1989 to include an administrative disciplinary body and an administrative judicial court.  Law 65 specified the composition of the Shura as follows: President and two Vice-Presents, a number of advisors (not less than 12) and assistant advisors of no more than half the number of advisors.  

The purpose of the Shura Council is along three main domains: technical, advisory/consultative and trial. In addition to the administrative court and disciplinary responsibilities specified, the law defined several boards to form the structure of the Council as follows:

1. General board composed of the president, vice presidents, and members. Members of the Council can attend discussions but have no voting rights.

2. Presidency board consists of the presidents, vice president and heads of the specialized boards

3. Expanded board consists of two specialized boards assigned by the president.

4. Specialized boards directed by a head and a number of advisors. The number of members of each board not to exceed a third of the total Council members.

Ms. Kadhim then described the workflow details of what happens to projects when they get into the Council for review. The Council is called for to technically review draft legislative projects, advise on key legislations, and issue judgments associated with the administrative court and disciplinary actions.

Session 3: How to Prepare and Draft Legislative Projects

Judge Ghazi noted that a large number of draft legislative projects lack the structure and language when they are presented to the Shura Council.  The lack of structure and discipline is the main cause of delays in reviewing drafts. To correct these issues, he presented guidelines on the general principles of drafting and the structure of legislations.

In the general principles of drafting section, he outlined 11 basic principles dealing with the structure, problem definition, policy, relationship between proposed legislation and existing laws, dialogue with the issuing parties in the form of questions and answers, research into higher court judgments, and execution plans of the proposed laws.

The structure of legislations segment outlined the details and format of legislations. The legislation format follows a structure of sections, chapters and divisions or headings. Judge Ghazi then detailed the core provisions and body of legislations. He then gave some examples of proper language usage since it is one of the most common faults of drafts presented to the Shura Council. 

The presentation contained a number of what to do and what not to do when drafting proper legislations.

Session 4: Shura Council Challenges and Proposed Solutions

After focusing on delay as one of the main challenges faced by the Shura Council in the performance of its functions related to drafting and reviewing laws, the panelist made some recommendations to address the issue. 

Delay is often caused by different factors including:

1. The decision of the instructing authority to ask the Council, which has already started the process, not to proceed until further comments are submitted by the authority;

2. Instructing authority representative is not available, at the relevant time, to work with the Council on the request;

3. The representative delegated by the instructing entity does not have any knowledge on the legal, technical or substantive content of the draft bill;

4. Failure by the instructing authority to submit a preliminary draft for the Council to work on;

5. Delay in submitting copies of the draft to the Council as requested by Article 5 of the law;

6. Lack of legal basis for the submission to the Council or absence of verification of the information relevant for the draft;

7. Poor draft laws submitted often as a result of wrong translation of foreign equivalent laws;

8. Failur to respond to the Shura Council’s requests for further information or clarification, often leading to a halt in the process; 
9. Absence of legal authority from the party seeking a draft or legal advice, contrary to Article (6)(a)(3);

10. Repetitious requests to Council on issues that have often already been decided upon in previous rulings;

11. Request by instructing authority does not fall within the competence of the Council;
12. Request pertains to a matter being reviewed, or pending, before a judicial forum, which precludes the Council from interfering;

13. Often the request for advice is signed by the Director General or the Inspector General whereas the law provides that it is for the Minister to sign the request;

14. The appointment of a new Minister often leads to new instructions and comments;

15. Lack of administrative minutes, or the personal file, of the person being disciplined by the Public Disciplinary Board;

Panelist’s recommendations to address the issue of delay include: 

1. A comprehensive study of the project together with technically efficient drafting before it is referred to the Shura Council would save time;

2. Submission, to the Council, of specific recommendations, by the instructing entity, can also add reduce delays; 
3. Delegation by the instructing authority of 2 persons who are conversant and expert in the area addressed in the draft bill;

4. Constitute a Committee with relevant legal expertise, at the level of the requesting entity, to assist and support the Council;

5.  Prompt response to Council’s requests for further clarification and information;

6. Instructing authority should focus on bills that are of some priority importance such as those related to the national economy (letter 2000/55);

7. Legal department of ministry or instructing authority should try and resolve legal issues before submitting;

8. More informed knowledge of the law regulating to the powers and functions of the Shura Council will act as a filter from sending irrelevant or non-related requests;

An ‘open mic’ segment was held at the end of the sessions a number of attendees directly involved in legislative drafting expressed frank and open criticism of the Shura Council primarily related to two main issues: time and quality of output. It was argued that the time frame to review legislations was too long and the poor quality of the output was not consistent with the time spent on the review process.

The event concluded with a series of interventions from representatives of different entities, including the Presidency Council, the Commission on Integrity, the General Secretary of the Council of Ministers, the Ministry of Foreign Affairs, the Department of Ministry for Municipalities, and the Board of Supreme Audit, who welcomed the organization of such an event, congratulated the organizers, and expressed their support to the Shura Council. It was agreed that a joint committee made of representatives of the various institutions involved in legislative drafting should be formed. The President of the Shura Council closed the meeting by expressing his appreciation to the participants.

Publications: During the break participants were given 3 books: 2006, 2007, and 2008 Shura Council decisions printed by UU at the request of the Council for the event. 
Event documentation: Professional photos, video, and audio recordings were made of the event and will be provided to the Shura Council. 

Media: The event was covered on Iraqia TV in the evening broadcast of February 10 and included interviews with Judge Ghazi and UU (Trudi Hodges).
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