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Means of activating the role of the Public Prosecution in light of the legal changes in Iraq 

Judge Nassir Omran al-Mousawi

We cannot explain the means to make this vital component of the judiciary process, in its executive branch, more efficient, without conducting a quick review of the background of the Public Prosecution in Iraq. It is needless to say that Iraq was the cradle of law and that the first legislations were found here and that the institution the of public prosecution was represented in Hammurabi’s Code through pressing charges by the State in addition to the (single sided accusation system). 

After Islam shed its light on Iraq and when Baghdad became the focal point of civilization, we find that the public prosecution role was embedded with the position of (al-Muhtasib). Given that that the administration of the State was hereditary and roles of al-Muhtasib somewhat unclear, the public prosecution role was also affected. 

The agreed opinion is that the job of the public prosecution became clear in Iraq after the criminal procedure legislation of the Ottomans in 1879, during the Ottoman occupation of Iraq, which was very much influenced by French criminal procedure. The Ottoman criminal procedure legislation indicated specific positions such as general prosecutors, investigators and interrogators. 

When the British invaded Iraq, the British commander issued the Baghdadi Criminal Procedure Code in November 1918 thereby replacing the Ottoman criminal procedure legislation. For the first time the position of the public prosecutor was expressly established to be filled by a person whose job is to follow up lawsuits, appeal verdicts and press charges. Later some of these authorities were practiced by the investigative judge or judicial investigator. 

In 1931 an annex to the Baghdadi Criminal Procedure Code, known as Annex 42 of 1931, was issued. In this annex the Department of the Public Prosecutor, which is headed by a public prosecutor, was established and linked to the Ministry of Justice. The Minister was authorized to appoint deputies of the public prosecutor.  Following the issuance of the existing Criminal Procedure Code No. 23 of 1971, a special chapter was dedicated to the authorities and jurisdictions of the public prosecutor. However it fell short of the expectations of the public prosecutors which, according to the constitution, were considered to be a vital part of the judiciary. This resulted in the issuance of the existing Law of Public Prosecutors No. 159 of 1979, which was later amended, particularly by Law No. 10 of 2006, which emerged as a result of the efforts of the Chief Prosecutor and the acceptance of the Higher Judicial Council of the importance of public prosecutors and their role. Therefore they were made equal to judges. The amendments included considering the public prosecution to be part of the Higher Judicial Council and to regulate equally public prosecutors and their deputies, as with judges, in relation to grading and promotion. 

Due to the importance of the public prosecution service, during the new transitional period in Iraq, we can look at the Law of Public Prosecutors to ascertain the basic principles on which this law was legislated: 

1. To protect the State, its security and institutions and to enshrine democracy, the supreme interests of the nation and its public wealth.  

2. To support the federal democratic system and its principles in a framework of legitimacy and law enforcement. 

3. To work in participation with the judiciary and the competent authorities to quickly unveil criminal offences and the handling of lawsuits and to avoid any mistrial especially in crimes related to State security and its federal democratic system.  

4. To oversee the implementation of orders, verdicts and penalties in accordance with the law.  

5. To participate in the assessment of existing legislations to measure their configuration with the developing circumstances. 

6. To participate in determining reasons behind criminal offences and disputes and to present suggestions on how to deal with and minimize them. 

7. To participate in the protection of family and childhood. 

A careful observer of the above mentioned duties will realize the importance and pressure of the task undertaken by the public prosecution and its vital role in establishing justice and protecting democracy. The defence of the State comes through protecting its legal accomplishments, currently presented by the independence of the judiciary which is guaranteed by the 2005 Permanent Constitution, and the supreme interests of the nation in which respecting the law and protecting wealth come as a priority.  

Any law needs to have a practical vision. The vision is related to three aspects that are the core functions of the public prosecution being the representative of the social entity and the defender of its rights. The three aspects are:  

First- the role of the public prosecution in civil lawsuits 

Article 13 of public prosecution law states: 

1. The public prosecutor shall attend lawsuits, in courts of personal status or civil courts, related to minors, wards, absentees, missing persons, divorce, separation, permission of polygamy, family abandoning, vagrancy of children and any lawsuit that the public prosecutor deems appropriate to intervene in order to protect the family and childhood.   

2. The public prosecutor shall, in relation to (1) above, present their conclusions, review ways of appeal on decisions and follow up the lawsuits. 

Article 14 

1. The public prosecutor shall attend civil lawsuits, in which the State is part of or related to civil rights due to the State from penal lawsuits, in order to give their statements, review ways of appeal and follow up the lawsuits. 

2. The court shall notify the public prosecutor in the district on the lawsuits mentioned in (first) of this article at least three days before its consideration and shall provide the public prosecutor with copies of all relevant documents. 

As a matter of fact the role of the public prosecutor is not so evident in civil lawsuits though it might vary among courts. The means of activating this role should be based on an understanding that the public prosecutor, in civil lawsuits, is not a complement to one party or a guest of honor. A public prosecutor is comprised of two vital statuses: 

1. A Public prosecutor is the representative of the social entity and his views about the lawsuit should be taken into consideration before the case goes into court jurisdictions in which the public prosecutor plays his official role, while if his views can be considered, beforehand, then his role would be greater than simply being the lawyer of the social entity. 

2. In a civil lawsuit, when the public interest is of the utmost importance, guarantees must be given and this is a role for the public prosecutor. The legislator has recognized this role in legislation but practice proves otherwise. In order to activate and achieve this role lawsuits should be sent to the public prosecutor to write his conclusions.
Second- the role of the public prosecutor in criminal lawsuits 

The Criminal Procedure Code No. 23 of 1971 did not state a specific definition of a criminal lawsuit unlike the Civil Procedure Law, which has a clear definition for a civil lawsuit.  Article 2 of the Civil Procedure Law defines a civil lawsuit as “an individual demanding his rights, from another individual, before the judiciary”. Though no specific definition was set for a criminal lawsuit, it is known that it is the case undertaken by a group, through a representative, where a crime has been committed and where efforts are made to identify the perpetrator in order to be sent to a court for trial and for a punishment to be executed according to the law. The initiation of the lawsuit, as mentioned in Article 1 of the Criminal Procedure Code, can either be made orally or in writing and submitted to an investigative judge, judicial investigator, police officer or a law enforcement member. It can be submitted by the plaintiff, his legal representative, an individual who has knowledge of the occurrence or the public prosecutor unless the law states otherwise.
The role of the public prosecutor, during the investigation, is very important and one that should be activated. Article 2(1) of the Public Prosecutor Law indicates that a Public Prosecutor may: 

1. Lodge suits of general rights, unless a complaint or permission from a competent authority is required to lodge them.
I suggest that this Article becomes absolute, given that the public prosecution represents the public interest and that such a text prevents it from filing such complaints, as laid out in Article 3 of Criminal Procedure Code, which puts the personal interest and rights above the public interest. However, if the legislator deems it so, where is the problem in leaving this to the assessment of the public prosecution, taking into consideration that it is representing the interests of the public, against which the interest of an individual could diminish. Sometimes there are crimes committed against individuals who, due to their ignorance of the law or the lack of legal education, would lose their rights; a matter that would let such crimes perpetrators go unpunished. 

It is extremely necessary to amend Article 36 and to make the Public Prosecution an important specialty. Many civil servants are often negligent in dealing with the State’s funds and rights, especially in this period of our history. An amendment of this kind would break the legal deadlock in the role of Public Prosecution and support its judicial character. We suggest that the Public Prosecution should adopt such approvals, with guarantees, so that they would not result in disabling or disorganizing administrative work. 

2. Monitor criminal inquiries, gather required evidence for investigation and take all action needed to discover elements of crimes. 
Here, we see that the mechanisms of the investigation process should be in the hands of the Public Prosecution and that Instructions No. 2 of 2001 should be implemented. These instructions include simplifying and organizing the work of Public Prosecution especially Article 4 which states:
Those who carry out investigations shall present the investigation documents to the Public Prosecution member in the competent investigative court during working hours or to the Public Prosecution member on duty if the documents were presented after working hours. After they present their findings, those who carry out the investigations shall ask the Public Prosecution member to review the investigation documents. 

Article 5 of the instructions also continues what Article 4 began:

After the Public Prosecution member reviews the investigation documents presented by those who carried out the investigation, the Public Prosecution member shall hand the investigation documents back to them after presenting his instructions in writing in order to complete the investigation. If it does not so require the Public Prosecution member shall present his written opinions and requests to the investigative judge to complete the investigation by means of issuing detention or arrest warrants, extending the period of arrest or release (with or without a bail), discharge, adding any relevant statements or taking other procedures and decisions.
Article 6 states: 

If the Public Prosecution member finds after reviewing the investigation documents that there were some investigative judge orders that were not implemented then he shall return those documents to those who carry out the investigations along with his written instructions in order to guarantee the implementation of those orders.
Articles 7 and 8 also state that the documents should be presented by the judicial assistant to the Public Prosecution for their opinions regarding the decisions and to mark their endorsements after making sure that they are conformed to the law, or whether they need an appeal. 

Activating these instructions would be an activation of the last amendment of the Public Prosecution Law, and the Public Prosecution would have the vital and important role it deserves as a representative of the social entity because it holds judicial status. On the other hand it could also bridge the gap between Public Prosecution and the Judiciary and the Public Prosecution members rotation should be similar to those of judges, so that the Public Prosecution member’s rotation moves among the Civil First Instance Courts, Personal Status and Misdemeanor Courts. The positions of Public Prosecutor and Investigative Judge can be gathered according to the division of work. An Investigative Judge can be a Public Prosecutor in a case in which his other colleague can issue decisions and vice-versa. This creates a very important legal movement that can serve the investigative process especially in courts which do not have enough judges and Public Prosecutors. This activation does not detract from the role of Public Prosecution in trials, executing the verdicts, visiting prisons, and promoting the concepts of Human Rights. The visions it presents are to deal with the phenomenon of criminal cases or to reconsider some laws which are incompatible with the requirements of the current phase. 

Third- The role of the Public Prosecution in Felonies and Misdemeanors

Although the Public Prosecution has powers in relation to crimes against public funds or State-owned departments, we do not see this role in practice due to its inactivation. On the other hand, the expansion in creating commissions that have a judicial nature is very dangerous because these commissions are linked or report to entities that are not judicial, thus hindering the important role of the Public Prosecution in protecting the public interest and this would also affect judicial independence and violate the Constitution which prohibits the creation of special courts or commissions that have a judicial nature and fall under the authorities of non-judicial entities. The Commission of Public Integrity and the Iraqi Property Claims Commission are merely attempts to be distant from the judicial authority and to be closer to the executive authority. The existence of legal culture is very important and vital and it should give Public Prosecution members the upper hand in achieving justice and playing an important, vital and sensitive role. The last years have witnessed many good results which came through the work of the Chief Prosecutor as well as the important support of the Chief Justice.  Perhaps one of the most important achievements was the recent amendment to the Public Prosecution Law. The role of the Public Prosecution is a vital role which needs to be activated and supported in a way which is balanced with the new legal structure and the present times.
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