[Handwritten]: MEMO

Explanatory Memorandum on the Criminal Procedure Code

A- The Criminal Procedure Code of Baghdad was drafted by the General Commander of the occupying British Forces and it was published in November 1918 as a substitute for the Ottoman Criminal Procedure Code. It went in force on December 1, 1919 with the purpose, according to its Explanatory Memorandum, “of establishing a system and a plan by which to proceed in criminal courts when hearing cases of crimes of a civil nature, i.e. crimes committed by an inhabitant of the country against another, and the other crimes which [...] an individual among the country’s inhabitants which does not prejudice the security of the army and its safety...This law was created to put into effect in time of war and it is hoped that preparations for a permanent law be undertaken after the war is over.”

The aforementioned law was based on the Sudanese Law of Criminal Investigations (which proved its suitability for that country), and some of its provisions were taken from the Ottoman Criminal Procedure Code which itself is drawn from the French Criminal Procedure Code. It was called “of Baghdad” because it was created to be enforced primarily in those regions under occupation by the British Army. Afterwards, it was applied to the entire State of Iraq, and because it was published in English, the English text was relied upon even though an Arabic translation was published along with it that was done, or vowelized, by Mr. Ahmad Hilmi Abu-Shadi, the Egyptian Judicial Aide, in “A Perspective on Justice”.
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And although the law “was drafted in haste”, according to the Explanatory Memorandum of the law amending it, numbered 63/1950, (its implementation demonstrated that it was a practical law lacking formalities and allowing the judge to act in complete freedom, without its procedures being successively afflicted by nullifications, provided the rights of the accused are not violated), still, it was amended several times in order to mend its defects or abolish rules that proved to be impractical or to introduce new rules. However, too many amendments led to the disunity of its provisions and the difficulty of accessing its texts, in addition to what became obvious to the Iraqi judiciary about the need to abolish some of its provisions in order to facilitate the adjudication of claims, and the need to introduce new principles mandated by the rules of achieving justice. The intention was set to draft a unified law that accomplishes all these goals, and committees of various instances were formed that prepared numerous bills, the last of which is this bill where the committee relied in preparing it on what proved to be adequate among the provisions of the law in force and on the legacy of criminal jurisprudence in the Iraqi judiciary and with legal jurists. Many of its provisions were excerpted from a bill prepared by the Justice Ministry in 1975, and from the criminal laws of Syria, Libya, Kuwait and Somalia, and from the draft bill of the (Egyptian) Criminal Procedure Code, seeking in what it drafted or excerpted to dispense justice in the simplest and most expeditious ways. It adopted legal logic, the rules of justice and the practical imperative to adjudicate claims and the criterion in all of this of not departing, as much as possible, from the rules that people had become used to. The bill preserved what the law in force upheld, namely empowering the investigative authority, the pursuit of common right, the indictment, and monitoring the serving of sentences by the courts.
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It also preserved the automatic appeal of the Criminal Circuit [Assize] Court’s decisions, the jurisdiction of the Court of Cassation [Supreme Court] to intervene in decisions even when they are not appealed, or other rules that proved their validity. It reorganized many chapters and titles of the law and introduced new principles, including:


1- The lapse of the right to file a claim in crimes that may be discharged if not filed within three months from the victim’s discovery of the crime or the abatement of the compelling reason that prevented him from filing it, and also its lapse with the victim’s death in most of these crimes (articles 6 and 9/D), such that the accused is not indefinitely threatened for a crime that may be discharged in all stages of the claim, since not filing the claim throughout the said period is legally a presumption of his renouncing the claim.


2- Obligating the investigative judge and the court to appoint a representative of the victim if the latter does not have representation (Article 11) and if their interests are in conflict (Article 5), and also appoint a representative of the accused in the civil case filed against him if he is incompetent to stand trial (Article 12) in order to shorten the procedures of appointing a temporary guardian or trustee from the religious court or any civilian court because the criminal case cannot be delayed. This legal representative is similar to the court-appointed attorney that the court appointed to protect the rights of the defendant who could not be brought to the pleadings, and the case and the evidence against the defendant would be heard in his presence (Article 1791, 1834 of the [Ottoman] Mejallah of Judicial Decisions (canceled), 
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except that his authority is greater because he is defending the rights of the defendant or the accused, depending on the case.


3- The admissibility of filing a civil claim by the victim of the crime against the person civilly responsible for the act of the defendant, pursuant to the criminal claim filed against the defendant (Article 13), and the admissibility of the civilly responsible person’s intervention in the claim (Article 14). These texts settled the dispute in the courts’ interpretation between allowing his intervention in the criminal claim on the ground that Civil Law entails a civil liability by him on one hand, and denying it on the ground that he is not to be ordered for damages unless pursuant to an initial penalty issued against the person himself, which has not obtained in the case of the civilly responsible person. 


4- Allowing the Public Prosecutor’s representatives, as stipulated in Article 30, to appear before the Justice Council, the Public Disciplinary Council, the Disciplinary Committees, the Customs Authority, and the Judicial Committee at the Central Bank, or the Tobacco Monopoly Administration, or any entity or committee granted criminal or disciplinary jurisdiction for public prosecution before [the court] and examine cases it hears, issue briefs, petitions and legal appeals, and review appeals processes of its decisions. This provision is required by the protection of the public right and its repeal has been completed in the applicable laws.


5- Grant authorities to persons commissioned in public service referred to as “Judicial Enforcement Members” which they exercise in specific cases as required by the nature of their work (article 59 and ff.). This enables them to investigate crimes
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and proceed to preserve their artifacts and evidence from getting lost and lay down the first steps until the legally responsible person arrives.


6- Grant legal value to the investigation carried out by the Police Station official (Articles 49 and 50), who is the station’s chief or the deputy on duty or any police officer or commissioner entrusted with managing the station, and deem their procedures in specific cases as procedures carried out by the investigator, given their importance in the first stages of the investigation, and in order for his procedures not to be of no utility without this text. If this official is granted the powers of an investigator, then there is no problem in the matter. 


7- Avoid a fragmentation of the criminal claim (Article 54, 140).


8- Prohibit the testimony of some relatives against one another (Article 68) and delete the part that leads to their incrimination from the testimony they gave in their defense, in order to safeguard the family from being torn apart. 


9- Prohibit the killing of the accused in the course of capturing him or preventing him from escaping, unless he is convicted of a crime whose punishment is a death sentence or life in prison  (Article 108), while the law in force permits the killing in a crime whose prison sentence may be up to 10 years (Article 28/ 2). In the decision set forth by the bill, there is a safeguarding of people’s lives. 


10- Disallow the arrest in case of a violation (Article 110/B), unless the accused has no specific place of residence.
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11- Prohibit the arrest period from exceeding a quarter of the maximum penalty or exceeding it by 6 months (Article 109 /C), and require that the matter be considered by the Criminal Court if a longer period extension is necessary.


12- The court or the judge shall execute the garnishment of the property of a fugitive accused before presenting the decision to the Criminal Court for endorsement (Article 121) in order to prevent him from smuggling his property if the rules stipulated by the law in force were to be followed. 


13- Obligate the Investigating Judge to record by himself the deposition of the accused, if the deposition includes a confession to the crime. Also enable the accused to write it down in his own handwriting if he wishes (Article 128), so as to provide the accused with an atmosphere of freedom to give his own confession, and to substantiate his confession in an accurate manner that leaves no doubt.


14- The requirement to record the deposition of the accused in cases of violations before referring him to trial, so as to allow hearing his evidence in rebutting his guilt in the crime, which may lead to releasing him without trial.


15- Allow the referral of the accused to trial in absentia in case he is absent from the investigation, and not apprehend him even if the means to compel him to appear in court have been exhausted (Article 135).


16- Limit the approval of referring to court those crimes stipulated in Article 136/A to the Justice Minister, as this has been previously shared with the President of the Criminal Court. 


17- Abolish the condition of prior permission, in court or in any other instance, to take legal measures in the crime of false testimony and the like, and restrict the permission to a referral to Criminal Court, and consider this decision as adhering to legal procedures.
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18- Not grant punitive authority to non-adjudicating officials to adjudicate in crimes stipulated by the Penal Code, and limit the legality of granting them powers pursuant to the special laws (137/B) that allow such granting.


19- Abolish the ranks of misdemeanors judges because of the complication whereby the power to adjudicate varies with the rank and with the claim, be it summary or non-summary, in addition to the fact that there is no justification for these ranks since judges are appointed only after serving an adequate judicial term.


20- Restrict the jurisdiction of the Misdemeanors Court to the adjudication of misdemeanor cases and violations, now that the importance of misdemeanors has increased with the Penal Code raising the prison penalty in them to 5 years. Allow the misdemeanors judge to sentence the maximum misdemeanor penalty, while his authority under the current law, if he were a misdemeanor judge of the first rank, does not exceed two years for a misdemeanor or felony which he is allowed to examine. The jurisdiction of the judge to hear certain felonies has been abolished on account of the protraction in procedures in case the accused merited a prison penalty exceeding the jurisdiction of the judge, and the need for the judge to refer the case to the Criminal Court.


21- Appoint attorneys for the defense of the accused of crimes (Article 144/A) whose fees are paid by the Treasury. Obligate the attorney who does not provide a legitimate excuse
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for not assuming the defense, otherwise he himself is liable for punishment (Article 144/B).


22- Allow the Court itself to sentence anyone who violates the rules of the trial session, and deny any appeal in it. However, the Court may pardon the sentenced person before the end of the session (Article 153).


23- Allow the court itself to sentence anyone who commits a misdemeanor or violation in the courtroom (Article 159), a provision put in place to preserve the dignity of the court.


24- Allow the court to pardon a witness who was sentenced due to his failure to appear (Article 174)


25- Allow seizure of property of the accused in a crime of infringing on movable or real property. Such seizure should include all property to which that property was converted or substituted. Also the seizure of government property which was the object of a crime, whether it is in the possession of the accused or has devolved to another person who received it in bad faith (Article 183). This provision guarantees the execution of compensation or restitution.


26- Trial in absentia: This trial has important features, including coordinating and vetting the evidence in the course of the judicial investigation and identifying the crime perpetrated by the accused, in addition to allowing the seizure of his property after the decision in absentia is handed down (Article 186). If he does not object to it or if he submits his objection after the legal deadline, it ends up in dismissal (Article 245), or if is absent without justification after presenting his defense (Article 151) the judgment is deemed to be given in his presence, which entails the important consequences stipulated in Article 248,
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which are consequences with the obvious utility of forcing the convicted person to turn himself in, and of protecting the rights of the victims from the crime.


27- Allow the court to hand down a punitive order by imposing the punishment of a fine in the cases defined by Article 205, a principle which exempts the perpetrators of certain simple violations from appearing in trial. If they agree to the fine, they pay it. If not, they request a trial. 


28- Abolish the appeals of judgments issued by the Misdemeanors Courts because accepting the appeal is illogical, especially after abolishing the jurisdiction of the Misdemeanors Courts to hear felonies because the judgment given in a misdemeanor is made better than the judgment issued in a crime. The appeal belongs to the Criminal Court, and its decision should be subject to cassation. It is not reasonable that should be final for a crime whose punishment may be a 5-year prison term, while a judgment issued from the Criminal Court for a felony in which the strongest punishments may be handed down cannot be challenged except by cassation with the Court of Cassation. It is not feasible that the Court of Cassation be entrusted with hearing appealed decisions, thus granting two paths for a decision in a misdemeanor and only one path for the decision in a felony, which is reasonably unacceptable and is not justified by [public] interest. 


29- Prohibit the separate cassation of interim, non-conclusive decisions in the case unless the conclusive decision is included with them, except decisions to apprehend, arrest, and release on bail (Article 249/C), in order to prevent the deliberate challenge by the parties of interim decisions, delaying the case, and prejudicing the accused under arrest.
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30- Restrict appeals of the Investigative Judge’s decisions and the Misdemeanors Judge’s decisions for violations to the Criminal Court without its decision on them being subject to appeal with the Court of Cassation (Article 265) because those decisions are not of the utmost importance, particularly since the Penal Code has now reduced the prison term in violations to three months and the Court of Cassation ought not be handling them.


31- Grant the Court of Cassation the jurisdiction to conclusively settle the matter by having the right to convict the accused whose innocence was ascertained by the ruling court, and by having the right to increase his punishment if the ruling court insists on not increasing it. This principle has the obvious benefits of preventing criminals from eluding justice, except that this power has been entrusted with the Plenary Court (Article 263/B) to further ensure the proper implementation of the law.


The Court of Cassation has been granted the power to change the legal description of the crime in which a conviction decision was handed down into another description that matches the nature of the act committed by the accused, to decide to convict him in accordance with the article which applies to his act, and to uphold or reduce the sentence imposed by the ruling court (Article 260) but not to increase it. This principle is important because it leads to accelerating adjudicating cases. If a decision is handed down by the ruling court to convict the accused of possession of stolen property or a breach of trust, the Court of Cassation shall convict him of the theft or not, and if he is compulsorily convicted for the theft according to Article 443/A, it shall convict him of extortion under Article 452 (Penal) or not, and so on. 
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However, the Court of Cassation shall not increase his penalty so that the accused is not surprised at it without hearing his defense. In this case, the Court of Cassation shall repeal the decision and return the case for re-trial at the court and to apply the correct article. 


32- Correcting legal errors in Cassation decisions:


And this principle was mandated by necessity, for as long as the law allows a correction of errors in Cassation decisions issued in civil cases regardless of how small their value may be, it is even more appropriate that this correction is accepted in criminal decisions as they impact the convicted person in particular and all those involved, as he is not affected by civil decisions. 


33- Re-try the convicted person even after his death, because the effects which obtain from vacating the previous judgment harms his heirs with respect to restitution, compensation and confiscation, in addition to the moral benefits of clearing up the record of their deceased. 


34- Defer the execution of the death sentence on a pregnant woman or the newborn until the outcome of the President of the Republic’s decision, based on the recommendation made by the Justice Minister to postpone the execution or reduce the sentence or the passage of 4 months on the birth (Article 287), and not allow the execution of any death sentence before at least 30 days have passed since the date of the sentence by the competent Criminal Court (Article 288).


35- Prohibit the execution of jail sentences issued for violations until the decision is upheld in cassation so that the sentence time is not spent between sending documents and the issuance of the cassation decision (Article 282).
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36- Allow deferring the execution of a punishment on one of the spouses until the other spouse is released, if they have guardianship over a child (Article 296), with the obvious social benefits this has. 


37- Prohibit the pursuance of actions against the released accused after the passage of two years on the release decision made by the Investigative Judge, and one year on the decision made by the court (Article 302/C) so that the accused not remain in jeopardy of an indefinite continuation of actions against him. The two periods were differentiated because the preliminary investigation must not be closed too quickly as it is naturally a slow process and gathering the evidence requires time.  This applicability of this provision to previous decisions stipulates that this law shall be effective in order for its benefit to be comprehensive. 


38-A Find shall be subject to the seized property provisions (Article 315) during the investigation since a find is virtually indistinguishable from the state of that property.


39- Release on probation: The court that issued the decision shall decide to release the convicted person if he has served the greater part of his sentence and appears to have mended his way and his conduct. It shall decide to postpone the execution of what remains of the sentence, but may still go back and execute it should he commit a willful felony or misdemeanor during the postponement period. Otherwise, the deferred sentence shall be canceled. 


This principle is of extreme importance in reforming convicted persons because it gives them hope of returning to society as good integrated members. 
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40- Victim’s pardon: This is a reconciliation for the crime after the decision is handed down. This principle has the virtue of paving the way for harmony and removing hatreds. 


41- Rehabilitation: Special provisions were designed for it that are consistent with this law.


42- Rogatory commission: This organizes the procedures carried out by Iraqi judicial authorities based on a foreign country’s request, and vice-versa.


43- Extradition of criminals: Extradition provisions were drafted that stipulate that the final decision in extradition belongs to the President of the Republic or whoever he authorizes. He shall have the right to put as condition for the extradition decision that the person not be prosecuted but for the crime for which he was extradited. If the country violates its pledge, the issue shall be resolved as any diplomatic matter.


B- The law: This law was divided into six titles by virtue of the natural sequence of procedures, namely, the title on the claim before the criminal courts, the title on investigating crimes, gathering evidence, and the preliminary investigation, the title on the trial, the title on the means of challenging decisions, the title on enforcement, and the title on miscellanea. 

TITLE ONE: THE CLAIM BEFORE THE CRIMINAL COURTS
Section one: of the Title deals with the criminal claim and provides for initiating it with a complaint filed with the authorities listed in Paragraph A of Article by the victim of the crime, or 
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by notification from any person who is aware of its occurrence, or by the Public Prosecutor’s office. Paragraph A of Article 9 shows what the claim contains. When filed, the criminal case is initiated as a personal right claim; As for the public right claim, whether it is a purely public right or is combined with a personal claim, it is initiated by the mere reporting. When the claim is initiated, the investigative authorities begin undertaking their legal procedures.


Personal rights claims comprise two rights. The first is the penal right in the claim, which is the petition for taking penal measures against the perpetrator of the crime and for imposing punishment on him. The second right is the civil right. Those two rights are independent. The plaintiff may be content with requesting the punishment and he may ask with it for compensation. If he requests compensation only, he should refer to the civil court because the criminal court adjudicates only under the penal right (Article 9/B). Oftentimes, the penal right is the sole motive of the claim whereby the claimant seeks only to discipline the perpetrator. So if he does not petition for, or waives, compensation, this does not affect his right to demand punishment (Article 9/G).
Section two: Sets the rules for filing a civil claim and authorizes submitting it against the accused and the civilly liable party for the act of the accused (Article 10). This liable party is defined by Article 218 and following articles of Civil Law as responsible for the actions of others, and this liable party is allowed to intervene in the claim even if there is no civil plaintiff in it (Article 14), because it is in his interest to join to prove his non-liability in the cases set forth 
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in the said articles of the Civil Law or to support the accused in submitting evidence refuting the accusation, and in order for him, as a result, to benefit from the innocence of the accused. The Criminal Court does not hear objections submitted under Article 16 except pursuant to the criminal claim. If they are submitted to the Investigative Judge and the trial ends with the release or the like, there is no need to issue a decision in it. But the conclusive decision or “the decision”, if it appears as this abstract term, means the decision that settles the claim, such as the decision to release, convict, exonerate and the like, which is more common than a “judgment”. This section also talks about abandoning the civil claim and elucidates the consequences entailed by this abandonment, although the relinquishing the civil claim has no impact on the penal right except in the cases described in Article 9/G. This section also sets forth the filing of a civil claim before the Criminal Court and the relationship between it and the Civil Court. Article 29 prohibited hearing the civil claim before the Criminal Court if the statute of limitation called for in the laws in effect has lapsed, since it is improper for the Criminal Court to adjudicate a civil right that the Civil Court – which has the jurisdiction in fact to hear it – has no right to adjudicate.

Section Three: Deals with the public prosecution and sets forth its obligations to file a claim for the public right before courts and bodies with criminal or disciplinary jurisdictions, refer it to Cassation, supervise the work of the investigators and members of the Judicial Police, conduct the investigation, inspect the sites and prisons, appear at the trial, and review the appeals processes for decisions issued.
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TITLE TWO: INVESTIGATING CRIMES, GATHERING EVIDENCE, AND THE PRELIMINARY INVESTIGATION


Section One deals with the members of the Judicial Police (Article 39), defines their responsibilities in fact-finding about the crimes and in the investigation, and it stipulates that [the responsibilities] end with the appearance of the Investigative Judge or the investigator or the representative of the Public Prosecution (Article 46). 


Section Two deals with reporting the crimes, and Section Three deals with the investigation conducted by police officers and other officials from the Police Department if they are not granted the jurisdiction of an investigator. Still, the law states that their inquiries and actions are de facto the work of the investigator (Article 50/B) in order for their actions not to be futile, given their importance in the first phases of the investigation. This law is in conflict with Article 100/3 of the law in force that squanders the legal value of what they do.


Section Four deals with the preliminary investigation and the first chapter of it states that the preliminary investigation is conducted by the Investigative Judges and also the investigators under the Investigative Judges’ supervision (Article 51/A). The Judge also may deputize a member of the Judicial Police to conduct a specific procedure (Article 52/A), and Article 53 specified the rationae loci jurisdiction of the investigation of crimes which is no less than an organic text whose violation cannot be used to nullify the procedures
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 (53/E). Article 54 calls for consolidating the investigation in case several entities do conduct it, and it allows (Article 56) the judge to visit any location for the purpose of the investigation, even in the territory of another judge, because the delay in commissioning the judge of the territory may lead to prejudicing the investigation.


Chapter Two deals with the process of hearing witnesses, describing this in detail. Chapter Three deals with commissioning experts to express opinions on matters related to the crime, and Article 59/C allows the judge to estimate the expert’s fee to be paid by the Treasury, provided the estimate is not excessive. Article 70 allows the judge and the investigator to compel the accused or the victim in a crime or misdemeanor to submit to a body search and take photographs and other things for the purpose of the investigation. However, Article 242/B exempted the adolescent accused from being fingerprinted because this may cause harmful effects on his psychology, in addition to it being useless since the recidivism provisions do not apply to him (Article 78, Penal).


Chapter Four discuses searches and sets out its provisions in detail. Article 86 stipulates that objections to search procedures are to be filed with the Investigative Judge.


Chapter Five deals with the ways to compel appearance, and its first chapter sets out the rules to issue the summons to appear to the accused or the witness or anyone related to the claim (Article 87) and the means to serve it to the addressee (Article 88 and 89). Chapter Two sets out the arrest provisions, as the inadmissibility of arrest except by warrant issued by a judge or a court or in cases permissible by law (Article 92), including those stipulated by Articles 102 and
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103. Article 106 sets forth what someone arresting a person without an order from a judge or a court ought to do. Article 108 allows the use of necessary force to arrest or prevent the escape, except it forbade killing except in cases described therein.


Chapter Three deals with the arrest or release of a detainee (109), and Paragraph B mandates the arrest of someone accused in a crime punishable by death and the extension of his arrest for a period not exceeding 15 days each time until a release decision is issued by the Investigative Judge or a conviction or not-guilty ruling and such conclusive decisions by the Criminal Court, at which point he is either released from custody or a conviction ruling is issued that sends him to jail.


Article 112 also mandates the investigator in locations remote from the judge’s administrative center, such as border posts for example, to arrest the accused in felonies and submits the case to the judge by the fastest means possible, even by telephone or wireless. As for a misdemeanor, he has to release on bail. In all cases, the investigator shall present the matter to the judge and executes what he decides in all accounts. This exceptional authority of the investigator is required by the communications conditions and prevents criminals from escaping or for the accused to lose the time he is under arrest without it counting to time served.  


The other articles address bond bails, their default or their violation, and the consequences that obtain as a result.

Chapter Four deals with seizing the property of the accused of a felony if he flees
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and his capture is impossible (Article 121). This should be a priori reported to allow the authority ordering the seizure to impose an outlay from seized property revenues to those whom the accused was required to pay under religious or legal mandates, which is an obvious facilitation for those to whom payment is owed.  


Chapter Five deals with the interrogation of the accused and Article 123 requires the judge or the investigator to question him within 24 hours of taking him in custody so that he knows what he is charged with and presents evidence refuting the charges. Article 127 prohibits the use of unlawful means to obtain a confession and Article 128/B requires the judge to himself write the confession of the accused and to allow the latter to write it in his own handwriting if he so wishes.


Article 129allows granting a pardon to the accused of a felony with the intent of obtaining a testimony against the other perpetrators, and it designates the outcomes of this. This naturally occurs only in critical and ambiguous crimes, and some have criticized [this chapter] on the ground that it entices the accused to save himself by accusing innocent people. But this opinion is rejected on the ground that assessing the value and veracity of the statements of the accused are left to the court, and lying will not save him.


Chapter Six deals with the judge’s decisions after the investigation concludes. Article 130 sets forth such decisions as dismissing the claim, release, or referral to trial, although he may also issue a settlement decision (Article 197) and the irresponsibility of the insane (Article 232). 
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As for the sufficiency of the evidence for referral to trial, it is examined [on the merit] (Article 181/C) and the Article 132 sets forth the cases in which the accused is examined for one claim while it is clear that the investigation is conducted for several claims in other cases. Article 134 sets forth the cases in which the claim is settled in a summary or non-summary manner. Paragraph B allows the investigator to refer the accused for a violation in a summary claim, which is the current practice now. Paragraph C requires recording the statement of the accused before referral, and allowed the judge to conduct the investigation, i.e. that he should not simply rely on the report of the investigator or others, if he finds a need to investigate. Article 135 allows to refer the fugitive accused in absentia and Article 136/A designated the crimes for which the accused may not be referred except with the Justice Minister’s permission.  Paragraph B sets forth crimes for which referral is made only by permission of the competent Minister while adhering to the other laws such as the State Employee Discipline Law and military laws pertaining to prosecuting military personnel. It is clear that stipulating a permission for referral does not mean that the stipulation applies to initiating the investigation, but rather that the investigation begins with the mere reporting of the occurrence of the crime, and all legal measures are taken. If the investigation ends and sufficient evidence is found, then the request for permission is initiated.

TITLE THREE

Section One deals with the types and jurisdictions of criminal courts and excludes the ranks of misdemeanor judges. Article 138 defines the jurisdiction of criminal courts, with Paragraph A stipulating that the jurisdiction of the Misdemeanor Court is to adjudicate misdemeanor claims
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and violations, i.e. that it has the jurisdiction to sentence at the maximum for the penalty of each, unlike the texts of the law in force. Article 140 mandates referring the claim from a criminal court to another court to try the accused for related crimes in order to prevent the fragmentation of the criminal claim. Article 142 allows moving the case from one criminal court to another criminal court of the same rank by order of the Justice Minister or a decision by the Court of Cassation under the terms enunciated in the Article.


Section Two deals with the appearance of the accused and the other parties at the trial session and the conditions in which the prosecution takes place either in the presence or in the absence of the accused, followed by distinguishing the case of the present accused from the case of the absent accused. Article 151 sets forth the condition in which the absent accused is deemed present and cannot challenge the ruling in absentia, but rather lodge an appeal with the Criminal Court or the Court of Cassation, depending on the case.


Section Three deals with the trial procedures. Chapter one sets forth the general rules of trials and Article 152 allows the court to prohibit categories of people from attending for certain claims in avoidance of contact between them and people related to the case. Article 153 allows the court to issue a peremptory ruling against whoever does not comply with the President’s order to leave the court session; it, however, allows it to pardon them. Article 155/A prohibits prosecuting a person other than the accused who is referred to it, but if the court sees it necessary to include a person other than the accused in the trial, it must follow the procedures set forth in Paragraph B so that the accused does not lose
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the preliminary investigation when the evidence and counter-evidence are gathered and the charges against the accused are investigated, as he may be released during the investigation.


Article 159/A allows the court to sentence the perpetrator of a misdemeanor at the trial even if the court is only actuated by a complaint, and Article 160 mandated suspending a final decision in a criminal case if this decision depends on a final decision in another criminal case; the prosecution of a person for possession of property obtained from a person accused in the theft of the property must be stopped until the outcome of the trial in the theft case, because innocence from theft would entail innocence from ill-intended possession.


Chapter Two deals with trial procedure in non-summary cases and Article 167 sets forth the steps of judicial investigation in the claim. If the court finds, after taking the mentioned steps, that evidence is insufficient to try the accused, it sets him free. Otherwise, it levels the accusation against him and tries him. Although the other decisions that the court hands down do not call for all this judicial investigation, such as decisions to dismiss the case, accept a settlement or lack of liability on account of insanity. Article 175 allows the court to examine and cross-examine a witness at its own discretion or per request from the accused and the other parties, regardless of whether the charges have or have not been filed. This is the approach in use in the courts and it does abbreviate the procedures because leaving the examination until after the indictment may lead to calling the witnesses another time and delay a final decision in the case. Article 179 allows the court to address any questions it sees fit to the accused, 
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before or after the indictment, without using his refraining from answering as evidence against him because his silence is only a denial. 


Article 181 sets forth the steps the court follows after concluding the judicial investigation, and Paragraph A sets forth the case in which a decision to dismiss the case is issued, and Paragraph B the case in which a decision to release is made, whereas Paragraph C sets forth the case in which an indictment is leveled, which is the case where evidence is gathered that lead to suspicion (which is the same term used by the law in force) that the accused has committed the crime, and that this evidence is sufficient to try him for it, i.e. to instruct him to provide his defense arguments and instruct him to submit his evidence to refute the charge against him. 


It is worth mentioning that these steps are followed in trial before the Misdemeanor Court or the Criminal Court. The Criminal Court is not obligated to indict in the first steps of the judicial investigation, and the Misdemeanor Court is not given the option of indicting as a first such step, which is required by the law in force. It is instead delayed until the judicial investigation is completed, the acts attributed to the accused are clarified, and the crime for which to prosecute is determined; he is then indicted on a charge where the facts set forth apply to its penalty count, and he is either convicted or exonerated without need to reiterate the indictment, or indict then withdraw the indictment. All of this takes time and effort, whereas the rules stipulated by the law facilitate a final decision in the case.


Despite this, if it appears after the indictment, and upon the trial of the accused and hearing his statement and evidence, that the crime for which he ought to be tried is worse than 
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the count of indictment or differs from it in description (as though the charge was for simple theft, but it turns out that the theft was accompanied by aggravating factors, or the charge was for making threats but it appeared that was robbery), the court should withdraw the charge and issue a new indictment. Withdrawing an indictment entails the same consequences as entailed by a finding of not-guilty (Article 190/C).


Article 182 provides for decisions issued after the trial, and Paragraph A sets forth that if the court is convinced that the accused committed the act he is accused of, it will issue its ruling to convict him and the penalty imposed on him. Paragraph B sets forth that if the court is convinced that the accused did not commit the crime he is accused of, or found that the act attributed to him does not fall under any penal text, it should rule his innocence. But if the court believes that the evidence is not sufficient for a conviction, it should throw out the charge and release him. If it is appears that he is not legally liable, it should rule his non-liability. The difference between this release and not-guilty is that, if it is convinced that the accused did not commit the act, it would be as though it was proven to the court with convincing evidence that he was far from the crime scene and that no act came from him, and that another person is the one who committed the crime without the accused having a connection with it; it thus rules his innocence of the charge, and that is the real meaning of innocence. 


But if it finds that the evidence is insufficient to convince it that he committed the crime, as would obtain from a single testimony or contradictory testimonies as these are evidence that, even if insufficient to convince of his guilt, they do not categorically refute the possibility of his guilt, it should decide to throw out the charge and release him. That is the real meaning of release because it does not prevent a return to the proceedings if new evidence surfaces,
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and merely indicting should not preempt issuing a decision of release and standing in the way of the new evidence as long as the court is under no obligation to issue the indictment in the first steps of the judicial investigation as it could have issued a decision to release without indicting. Still, the release would be final after a year if new evidence appears (Article 302/C). 


It might be argued that these rules prejudice the accused because they deny him a not-guilty ruling. The response to this is that the court is not prohibited from issuing a release decision in the first place because it is under no obligation to indict in every claim in order for innocence to be inescapable when the evidence is insufficient. Misdemeanor courts have adopted the practice of not issuing an indictment unless they find that the evidence is sufficient for trial, which is followed by a conviction or a not-guilty verdict. But if they find the evidence insufficient, they issue the release order, and the accused remains in jeopardy of a return to the proceedings for an indefinite period of time. Therefore, the stipulation of the law is not incongruous with the judicial practice, in addition to finding a solution for the situation where the evidence turns out insufficient after issuing the indictment. 


Chapter Three deals with seizing the property of the accused of a felony on real or movable property (Article 183), which is a necessary principle to secure restitution and compensation upon a conviction ruling.


Chapter Four deals with the indictment and Article 188 mandates issuing a single count for each crime, which is the practice, but it stipulated issuing a single count in case of the nominal multiplicity of the offenses (Paragraph B), and a single count to the participants in a single crime (Paragraph D) – the term “participant” includes the perpetrator and the associate
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 (Article 50 of the Penal Code) – and Paragraph C mandates issuing a count for each one of related crimes to issue a judgment on each one, then order the execution of the toughest penalty by virtue of Article 142 of the Penal Code. Paragraph E of Article 188 mandates conducting a trial for each count, i.e. ask the accused whether he confesses or denies it, hear his defense against it and his evidence refuting it, and issue a decision of conviction or acquittal. Article 190 stipulates the case for withdrawing an indictment and issuing a new one, and allowing the accused to rebut the new charge.


Article 191 stipulates the adjudication in a simple crime from a composite indictment, such as murder or attempted murder only from a murder indictment jointly with an attempted murder according to Article 406/1-G of the Penal Code, or the prosecution for theft alone or making threats alone in an indictment applicable to Articles 441/2 and 442/Second: (Penal). Article 192 provides for ruling in a petty crime from an indictment issued for a bigger crime, such as ruling on an injury crime in an attempted murder indictment. All of this takes place without the need to issue a new indictment. Article 193 excluded the impact of negligence or material error in the soundness of the indictment.


Chapter Five deals with settlement, setting forth its terms and consequences. 


Chapter Six deals with stopping legal proceedings, and Article 199 entrusts the Court of Cassation with that on the Prosecution’s request, based on the Justice Minister’s permission, if it finds reason to put it forth, such as requirements of security or the State’s highest interest. If the request reaches the Court of Cassation, it requests the papers from the Investigative Judge or the
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Court with proof of submission, which is what the law in force observes, because the authority that initiates the investigation or the prosecution has certainly made worthy observations to be submitted to the Court of Cassation. These proceedings are either suspended temporarily for a period not exceeding three years or are permanently stopped (Article 199/C). If the temporary suspension period ends, the criminal proceedings resume from where they suspended (Article 200/A), while the decision to stop the proceedings permanently is a ruling of not-guilty (Article 200/B).


Chapter Seven deals with summary claims and Part One sets forth the trial where the ruling is without indictment and without issuing a non-guilty ruling which is as a matter of course replaced by release. Article 204 allows hearing the misdemeanor claim in summary or non-summary form without abiding by the referral decision, though being careful not to hear in summary form the claim for a crime whose prison sentence is longer than 3 years. Paragraph C prohibits the handing down of a sentence in a summary claim that exceeds the maximum sentence of a violation specified by the Penal Code. If the court views the accused as deserving a stronger sentence, it should conduct the trial in non-summary form.


Part Two deals with the punitive order that the court issues on paper without trial, then serves notice of it to the convicted person. If the latter agrees, he pays the fine and that concludes the matter. Otherwise, he may object to it and a trial is conducted.


Chapter Eight deals with the ruling and its grounds. Part One discusses the grounds of a ruling, namely: the evidence on which the court relies in issuing its conviction ruling,
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which was specified by Article 213 that prohibits a single testimony from being a ground for the ruling if it is not supported by a presumption or another evidence. A presumption, as maintained by the jurisprudents, is a conclusion reached by the court from a known fact to identify an unknown fact. Article 215 left to the court the prerogative to be convinced of a testimony at any point in the investigation or the trial, even if presented before another court in the same claim. This situation obtains if the Misdemeanor Court conducts a judicial investigation in the claim then refers it to the Criminal Court (Article 139/A), and refers it to another Misdemeanor Court to consolidate it (Article 140). It also left the Court with the prerogative to be convinced of the confession of the accused and Article 218 sets forth the terms of its validity. Article 129 allowed the division of the confession and a consideration of what is valid in it, except it prohibited its division and interpretation if it is the only evidence in the claim. If the accused confesses to perpetrating the murder in legitimate self-defense and no evidence appeared to refute it, his confession should not be deprived of legitimate self-defense such that he is convicted of murder.


Part Two deals with the manner of drafting a ruling. Article 223 states that if the ruling is a conviction, another ruling for the sentence should be issued to be publicly heard by the court at the same session. The law uses the term “conviction” because it is of lesser impact than condemnation [incrimination], especially in misdemeanors and violations. Also, there is no need to use a description of the convicted person in the court’s decision, as in stating “the court condemns ‘the criminal or the convict so and so’”. Instead it is sufficient to mention the name of the convicted person as is the case in civil courts without qualifying the convicted person as a convict.
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Chapter Nine deals with the binding nature of rulings and decisions. Article 227 states that a peremptory criminal ruling of conviction or innocence is authoritative in regards to designating the fact constituting the crime and attributing it to its perpetrator, and its legal description. This is a matter of course because the Criminal Court has jurisdiction to dispose of criminal claims and its decision ought to be conclusive. The Penal Code defined the peremptory or final ruling (Article 16) and that definition applies to peremptory rulings and decisions  such as those stipulated in Articles 26, 119/D, 121/B, 185/A, 227/A, 300, 302/B, and 213 of this law. Among the peremptory rulings are those for which there is no means to challenge them legally. As for the final decisions that are stipulated in Article 227/B, they are the decisions that conclude the criminal claim with the lapse of the time called forth in Article 302/C, whether they acquired their peremption with an upholding in Cassation or the deadline for appeal has elapsed. A peremptory decision to discharge does not preempt a continuation of criminal proceedings against the accused when new evidence emerges. But this is prohibited in a final discharge decision (Article 302/B), and Paragraph B of Article 227 stipulates that a discharge decision that has acquired a final status has the power of a not guilty ruling, the reason being that a discharge resulting from a preliminary or judicial investigation is deemed an adjudication in a criminal claim if it is coupled with a prohibition of continuing the criminal proceedings against the 
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discharged individual, even if new evidence surfaces after the period ends.


Paragraph C of Article 227 stipulates that the Civil Court is not bound by the peremptory or final decision or ruling in matters and facts that were not adjudicated or which were unnecessarily adjudicated, namely that the Civil Court is bound by a determination of the act perpetrated by the convicted individual or of which he is exonerated, ruling on the amount of compensation, designating those entitled to it, and such other as falls under the jurisdiction of the Criminal Court to adjudicate.


As for the other matters, the Civil Court is not bound by them, even if they appear incidentally in the criminal decision. For the crime which fits Article 477/A-Penal to materialize, it is sufficient that the property not be owned by the perpetrator of the crime. In the crime which fits Article 428/1-A-Penal, the term [concerned person] includes the owner, the occupant by legal reason such as a tenant, the usufructuary, and the borrower, such that the assignment of the property owner in those two crimes need not be a necessary disposition, in contrast to the crime fitting Article 239 whose foundation is that the movable property be owned by other than the perpetrator, and the assignment of the criminal ruling to the owner is considered a necessary disposition. 


Article 299 prohibits the ruling issued by other than the Criminal Court from being evidence before it as to the validity of the act constituting the crime or its legal description or proof that the accused committed it, which is natural because the Civil Court has no jurisdictional authority in adjudicating crimes, in addition to the fact that the grounds for the ruling in a civil claim may be different from the grounds in a criminal claim.
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Thus, if a civil judgment is issued to restitute the possession of real property, this is not proof of the committal of a crime of trespass of property, and if the ground for damages is described as for the destruction of property, this does not prove a vandalism charge as the Penal Code designates the factors constituting it as an offense. 


Section Four deals with the trial of the legally incompetent. Chapter One sets forth the provisions of the investigation and prosecution of the insane. Article 232 allows the Investigative Judge to issue a ruling of irresponsibility of the accused whose mental disability was proven at the time of the crime. It also gave this right to the Criminal Court. Chapter Two deals with the trial of juveniles, and most of its provisions were excerpted from the Law on Juveniles and it aims to reform the youth without causing bad effects in him. 


Title Four deals with the ways to challenge rulings. Section One sets forth the provisions for objecting to a ruling in absentia, and Article 245/C prohibits issuing, as a result of the objection, a ruling that is stronger than the in absentia ruling, since it is not fair for the petitioner to be harmed by his appeal, although the Public Prosecutor may appeal in Cassation the in absentia ruling. Article 245/A, B stipulates the cases in which the in absentia ruling is considered a judgment after trial that can only be appealed by other legal means, namely, by appealing it at the Criminal Court or the Court of Cassation depending on the case, rectifying the appellate decision, and retrying it. Article 248 sets forth the consequences that are entailed from considering the in absentia ruling as a judgment after trial, whereas a death sentence or a life sentence or a prison term sentence, they are excepted from these provisions because the death
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conviction is anyway not executed without trial (Article 247), and similarly for the prison sentence unless the convicted escapes, in which case the provisions of Article 245/A, B. and C apply to him.


Section Two deals with the appeal in Cassation, and Article 249/A allows the concerned parties to appeal in cassation the decisions stipulated in [...]. However, Paragraph C prohibited appealing in Cassation the interim decisions unless they are joint with the final decision, except in capture, arrest, and bail, and preemptively includes decisions appealed with the Criminal Court (Article 265/B). Paragraph B of Article 251 restricted the annulment of an appeal submitted by a convicted person if it pertains to him alone, such as appealing compelling him for damages or considering him a recidivist. But if the grounds for his appeal are tied to other convicted persons, such as appealing the application of a penal provision, the judgment is annulled for all of them. Article 254 mandates that the Criminal Court sends the claims it hears as main claims to the Court of Cassation to hear them in appeal, even if no appeal was filed in them. This principle is observed in the law in force and its validity was upheld in monitoring and correcting judgments. In addition, Article 264 granted the Court of Cassation the authority to intervene in appeal, which is the same provision observed by the law in force and its usefulness has also been proven.


Article 263 mandates that the claim be heard after its review to be reconsidered by the same judge or panel that issued the ruling. A reconsideration is a deliberation between the two courts, and the judges who issued the ruling must participate in it,
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unless this proves not feasible. Article 265 made the Criminal Court the appellate authority for the Investigative Judge’s decisions and the decisions of the Misdemeanors Court for violations.


Section Three deals with rectifying an appealed decision. It sets forth the conditions for accepting it, and it stipulates that it should be examined by the panel that issued it, unless the President, directly or based on a proposal by a special panel, decides that it be examined by the full court. The provision of this section does not apply to decisions issued prior to this law going into force (Article 370/A).


Section Four deals with the re-trial and Article 270 sets forth its terms. It mandates conducting it by the court that issued the judgment and defined the decisions that the court issues as a result. However, it prohibited issuing a ruling that is stronger that the court’s first ruling (so that the petitioner is not harmed by his appeal).


Title Five deals with execution. Section One sets forth the general provisions of execution, Section Two the execution of the death sentence, and Section Three the execution of sentences carrying a deprivation of freedom and fines. Article 296 stipulates the postponement of the sentence of one of the spouses under the conditions it sets forth. 


Title Six pertains to miscellanea. Section One deals with the termination of the criminal claim. Article 300 sets forth the situations in which the claim is considered terminated and judicial or preliminary investigation proceedings, or trial proceedings may not be reinstated. There are other situations for terminating a claim that are not stipulated by Article 300 even if referred to the law for assignment, including those stipulated by Article 302/A.
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As for the suspension of proceedings, it includes the proceedings issued by the Criminal Court by virtue of Article 129/C, and the suspension issued by the Court of Cassation by virtue of Article 199/C. It is obvious that these rulings and decisions have consequences as long as they exist. If annulled, those consequences cease. 


Article 303 allows a resumption of proceedings after the termination of the claim if an act or an outcome happens or appears that makes the crime for which the accused was convicted or for which measures were taken against him, different in its magnitude, then that act or outcome are combined to it. Someone convicted of attempted murder shall be tried for murder if the victim dies after the judgment on account of the act itself; and someone convicted of theft shall be tried for accessory murder if it appears after the judgment that it was associated with it.


The other articles set forth other cases for termination.


Section Two deals with the disposition of items seized during the investigation and makes its provisions inclusive of finds. It set forth the provisions for declaring this property and delivering it to its claimants.


Section Three deals with the pledge to keep the peace and good conduct, and this section is of extreme importance because it is one means to protect society from crime. Chapter One sets forth the provisions of pledging to keep the peace. It entrusts the notification with the Public Prosecutor or the Investigative Judge as a guarantee to verify the accuracy of the information before delivering it to the judge, and similarly notifying the judge about whom to take a pledge of good conduct from.
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Section Four deals with conditional discharge and sets its provisions in detail, and Section Five deals with the victim’s pardon. Section Six deals with rehabilitation, its conditions and the decision issued to grant it or reject the petition for it, and also the rehabilitation ipso jure after a specific period of time elapses following the termination of the sentence, such that the convicted person not remain deprived of his rights if he is unable to seek recourse during that period.


Section Seven deals with judicial commission and extradition of criminals. Chapter One sets forth the commission provisions, and Chapter Two the extradition provisions. Paragraph D of Article 362 leaves the option to the President of the Republic or whomever he authorizes to extradite the wanted person or not extradite him, and his decision is final. Article 361/E prohibits an appeal in Cassation of the Criminal Court’s decision to extradite or not, with the final opinion belonging to the President of the Republic or whomever he authorizes, and the claim is not purely judicial.


Section Eight discusses interim decisions, and it stipulates in Article 369/A that the Court of Cassation examines the decisions, rulings, and measures that the law stipulates are appealable with the Criminal Court if the appeal is submitted prior to this law going into effect, and that the Court of Cassation exercises its authority stipulated by this law. As for criminal and misdemeanor claims appealed and repealed with the Criminal Court prior to the law going into effect, Article 369/B refers them to the Court of Cassation for review as mentioned. 
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The criminal claims referred to the Misdemeanor Court prior to this law going in effect, Article 369/C refers them to the Criminal Court to examine them if it had not issued a decision on them.


Article 370 restricted the rectification of a repealed decision to decisions it issues after the low goes in effect because they were issued under a law in which there is no rectification of the Cassation decision. However, the acquisition by the discharge decision of a final character by the elapsing of the time limits set forth in Article 302/C applies to decisions issued before the law went into effect, because these decisions are de facto final in most cases because this time limit, which is not short, has elapsed.


As for Section Nine, it pertains to the concluding articles and the date assigned for the law to go into effect.
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