State Shura Council Law No. 65 (1979)

Part 1

Structure of the Council

Article 1:

A council called (the State Shura Council) shall be established, and it shall be administratively connected to the Ministry of Justice, and it shall be based in Baghdad. It shall consist of a chairman and two Vice-Chairmen, and not less than twelve Counselors, as well as a number of Assistant Counselors not exceeding half the number of Counselors.

Article 2:

First: The Council shall consist of the Board, Chairmanship, Extended Board, General Discipline Board, Court of Administrative Judiciary, and a number of Specialized Commissions as needed. 

Second: 
a) The Board consists of the Chairman, Vice-Chairmen, and Counselors. Its meetings shall be chaired by the Chairman or the longest serving Vice-Chairman if the Chairman was absent. 

b) The Extended Board consists of two Specialized Commissions appointed by the Chairman, and their meetings shall be chaired by the Chairman or one of the Vice-Chairmen. 

c) Assistant Counselors attend the Board and Extended Board meetings, and they take part in the discussions without having the right to vote.

Third: The Chairmanship consists of the Chairman, Vice-Chairmen, and heads of Specialized Commissions.

Fourth: 

a) Each Specialized Commission shall be headed by a Counselor, and a number of Counselors, as well as Assistant Counselors whose number shall not exceed one third of the Counselors. 

b) The Specialized Commission shall have a secretary with a university degree in Law, and the secretary shall report to the head of the Commission.

Article 3:

The Council shall have a secretary with at least a bachelor’s degree in Law, and the secretary shall report to the Chairman, and he shall be assisted by a number of staff, and he shall deal with:

First: Organizing the correspondences of the Council. 

Second: Supervising the administrative and financial affairs of the Council. 

Third: Supervising the organization and categorization of the Council resolutions. 

Fourth: Preparing the necessary documents for cases brought before the Board, and he shall be its secretary.

Part 2
Jurisdictions of the Council

Article 4:

The Council is specialized in codification and administrative judiciary, and giving opinions in the legal affairs of the State and Socialist Sector in the light of the legislative policy of the State in the phase of Socialist construction. The Council’s activities shall be undisclosed except what is related to administrative judiciary. 

Article 5:

The Council shall codify:

First: Preparation of and drafting of legislations of Ministries and Non-Ministerial Entities under a request from the Minister or the head of the Non-Ministerial Entity, after attaching the bases of the required legislation with all the related documents, Ministries or relevant Entities opinions. 

Second: Examining the form and content of all legislations drafts prepared by Ministries or Non-Ministerial Entity, according to the following:

a) The Ministry of Non-Ministerial Entity is obliged to send the legislation draft to the relevant Ministry, Ministries or Entities so that they provide their opinions regarding it before presenting it to the Council. 

b) The legislation draft shall be sent to the Council with an official letter signed by the relevant Minister or head of the Non-Ministerial Entity with the justifying reasons as well as the opinions of relevant Ministries and all the preparatory documents, and it shall not be sent directly to the Presidency Office except in conditions authorized by the Office.

c) The Council shall study and revise the draft as needed, and suggest alternatives it deems necessary, present its opinion, and sends it with the Council’s recommendations to the Presidency Office, and it also sends a copy of the draft and the Council’s recommendations to the Ministry or relevant Entity.

Third: Taking part in guaranteeing the unity of legislation, unifying the principles of legislative drafting, as well as unifying legal terms and definitions.

Fourth: The Council’s Chairmanship shall present a report every six months and whenever it deems necessary to the Presidency Office, and this report shall include the mistakes or ambiguousness in the current legislation, or any case of misusing the authority by any administrative Entity, or if these Entities exceed their authorities. 

Article 6:

 The Council shall exercise its jurisdictions in the field of giving legal opinion and advice as follows:

First: Giving legal advice on matters presented to it by high authorities. 

Second: Giving legal advice on International treaties and agreements before signing or joining them. 

Third: Giving opinions on disputed matters between Ministries, or between Ministries and Non-Ministerial Entities if the parties in the case decide to bring the case before the Council, and the Council’s opinion shall be compulsory to the parties. 

Fourth:  Giving opinions on legal matters if one of the Ministries or Non-Ministerial Entities were reluctant to follow the opinion of their Legal Departments, provided that they determine the points regarding which they need the opinion, and the reasons that made them bring the matter before the Council, and the Council’s opinion shall be compulsory to the Ministry or the Entity asking for the opinion. 

Fifth: Interpreting provisions of Law when it is required by a Ministry or a Non-Ministerial Entity.

Sixth: Other than the Minister or the Head of the Non-Ministerial Entity, it is prohibited for any person to present cases before the Council. 

Article 7:

The Council shall exercise the following jurisdictions in the field of Administrative Judiciary, and this Article shall be considered as an amendment to Revolutionary Command Council Resolutions (1717), (481), and (105) dated on 21 December 1981, 28 April 1985, and 27 January 1988; and any provision in those resolutions which is in contradiction with this Article shall be null and void. 

First: The tasks of the Public Discipline Council and it shall be headed Shura Council Chairman, and the members of the Shura Council shall be its natural members, and the work there shall be as follows:

a) The Public Discipline Council shall hold its meetings headed by the Chairman of the State Shura Council and two of its members, and the Chairman may delegate one of his deputies or one of the Council members. 

b) First grade or second grade judges who are not delegated for the membership of the State Shura Council may be delegated for the membership of Public Discipline Council.

c) Cassation appeal may be filed against resolutions of the Public Discipline Council mentioned in Revolutionary Command Council resolution no. 105 dated 27 January 1988, issued after the validation of this Law, before the Board of the State Shura Council within thirty days after announcing them.

d) The resolutions of the Public Discipline Council which are not appealed, as well as the State Shura Council Board resolutions which are issued as a result of appeal, shall be final and compulsory. 

e) The Board of the State Shura Council shall practice the jurisdiction of the Cassation Court mentioned in the Civil Trial Law, when reviewing appeals of decisions.

Second: 

a) A court named (Court of Administrative Judiciary) shall be created in the State Shura Council. Other Administrative Judiciary Courts may be created in the centers of Appellate Districts through a communiqué issued by the Minister of Justice, based on a suggestion by the State Shura Council Chairmanship, and it shall be published in the Official Gazette.

b) The Court of Administrative Judiciary shall be headed by a first-grade judge or a counselor at the State Shura Council, as well as two judges who are at least second grade judges, or assistant counselors at the State Shura Council. 

c) It is possible to delegate first and second grade judges to the Court of Administrative Judiciary, other than those delegated to the membership of the State Shura Council. 

d) Upon this Law’s entry into force, the Court of Administrative Judiciary shall have the jurisdiction to consider the validity of administrative orders and decisions issued by officials and agencies of the State and socialist sector. Such orders and decisions should be those for which no appeal authority had been assigned, provided that this function shall be exercised based on an appeal to be initiated by somebody who has an interest and the case is altogether possible. However, the potential interest shall be enough if there is a concern that damage might be inflicted upon concerned parties. 

e) The following reasons shall be considered for appeals: 

1- The order or decision must include a breach or violation to the law, regulations or directive. 

2- The order or decision must have been issued in contradiction with the rules of competence or incomplete in terms of form.  

3- The order or decision must include an error in the application of the laws, regulations or directive, or in the interpretation thereof, or there might be a misuse or abuse of authority. If an official or agency of the State or socialist sector refrains from taking a decision or issuing an order that should legally have been taken or issued, such refrain shall be considered among the appealable decisions and orders.     

f)  Prior to appealing before the Court of Administrative Judiciary, it is stipulated that the appellant should complain with the competent administrative authority that shall, within thirty days following the day when the complaint is filed, have to make a final decision on the complaint according to the laws. If no final decision is made on the complaint or the complaint has been turned down, the Court of Administrative Judiciary shall then register the appeal after charging the legal fees. 

g) The Complainant (appellant) shall need to submit his appeal to the Court within sixty days as of the data when the period of thirty days contemplated in Clause F of Item Two of this Article. Otherwise, his appeal right shall be considered dropped, provided that such will not prevent from referring to regular courts to claim his rights for compensation against the damages arising breaching or violating the laws.

h) Unless otherwise provided by a special text hereto, the provisions contemplated in the Civil Procedures Code and those of the Judicial Fees Law shall apply to the procedures followed by the Court with regard to charging the fees for appeals filed with it or appeals against its decisions at the general board of the State Shura Council. 

i) The Court shall make a decision on the appeal submitted before it and it may rebut the appeal, rescind or modify the appealed order or order along with adjudicating a compensation if, upon the claimant’s request, was necessary. Its decision shall be appealable by the cassation function of the General Board of the State Shura Council within thirty days as of the day when the decision is notified. The appealed decision of the Court and the decision (being the result of the appeal) of the General; Board of the State Shura Council shall be final and binding.

Third: When adjudication on the appeals against the decisions of the Court of Administrative Judiciary, the General Board of the State Shura Council shall exercise the powers exercised by the Court of Cassation as per the provisions contemplated in the Civil Procedures Code.

Fourth: If a jurisdiction conflict arises between the Court of Administrative Judiciary and any civil court, such dispute shall be resolved by a committee consisting of six members, three of whom to be selected from among the members of the Court of Cassation by the President of that decision. The other three members to sit on that Committee shall be selected from among the members of the State Shura Council by the Head of the State Shura Council. The meeting of this Committee shall be chaired by the President of the Court of Cassation and its decisions whether issued by agreement or majority of the members shall be final and binding. 

Fifth: The Court of Administrative Judiciary shall not be competent to adjudicate on appeals pertinent to the following: 

a. Acts of sovereignty including decrees and decisions to be issued by the President of the Republic. 

b. Administrative decisions that are taken in implementation of the directions of the President of the republic pursuant to his constitutional powers. 

c. Administrative decisions against which the law has drawn a mechanism of complaint, challenge or appeal. 

Article (8) 

The Board shall refrain from expressing any legal opinion or advice in chases being considered by the judiciary and decisions for which there is a definite legal appellate authority.   

j) Upon this Law’s entry into force, the Administrative Judicial Court shall have the jurisdiction to consider the validity of administrative orders and decisions issued by officials and agencies of the State and socialist sector. Such orders and decisions should be those for which no appeal authority had been assigned, provided that this function shall be exercised based on an appeal to be initiated by somebody who has an interest and the case is altogether possible. However, the potential interest shall be enough if there is a concern that damage might be inflicted upon concerned parties. 

k) The following reasons shall be considered for appeals: 

4- The order or decision must include a breach or violation to the law, regulations or directive. 

5- The order or decision must have been issued in contradiction with the rules of competence or incomplete in terms of form.  

6- The order or decision must include an error in the application of the laws, regulations or directive, or in the interpretation thereof, or there might be a misuse or abuse of authority. If an official or agency of the State or socialist sector refrains from taking a decision or issuing an order that should legally have been taken or issued, such refrain shall be considered among the appealable decisions and orders.     
l)  Prior to appealing before the Administrative Judicial Court, it is stipulated that the appellant should complain with the competent administrative authority that shall, within thirty days following the day when the complaint is filed, have to make a final decision on the complaint according to the laws. If no final decision is made on the complaint or the complaint has been turned down, the Administrative Judicial Court shall then register the appeal after charging the legal fees. 

m) The Complainant (appellant) shall need to submit his appeal to the Court within sixty days as of the data when the period of thirty days contemplated in Clause F of Item Two of this Article. Otherwise, his appeal right shall be considered dropped, provided that such will not prevent from referring to regular courts to claim his rights for compensation against the damages arising breaching or violating the laws.

n) Unless otherwise provided by a special text hereto, the provisions contemplated in the Civil Procedures Code and those of the Judicial Fees Law shall apply to the procedures followed by the Court with regard to charging the fees for appeals filed with it or appeals against its decisions at the general board of the State Shura Council. 

o) The Court shall make a decision on the appeal submitted before it and it may rebut the appeal, rescind or modify the appealed order or order along with adjudicating a compensation if, upon the claimant’s request, was necessary. Its decision shall be appealable by the cassation function of the General Board of the State Shura Council within thirty days as of the day when the decision is notified. The appealed decision of the Court and the decision (being the result of the appeal) of the General; Board of the State Shura Council shall be final and binding.

Third: When adjudication on the appeals against the decisions of the Administrative Judicial Court, the General Board of the State Shura Council shall exercise the powers exercised by the Court of Cassation as per the provisions contemplated in the Civil Procedures Code.

Fourth: If a jurisdiction conflict arises between the Administrative Judicial Court and any civil court, such dispute shall be resolved by a committee consisting of six members, three of whom to be selected from among the members of the Court of Cassation by the President of that decision. The other three members to sit on that Committee shall be selected from among the members of the State Shura Council by the Head of the State Shura Council. The meeting of this Committee shall be chaired by the President of the Court of Cassation and its decisions whether issued by agreement or majority of the members shall be final and binding. 
Fifth: The Administrative Judicial Court shall not be competent to adjudicate on appeals pertinent to the following: 

d. Acts of sovereignty including decrees and decisions to be issued by the President of the Republic. 

e. Administrative decisions that are taken in implementation of the directions of the President of the republic pursuant to his constitutional powers. 

f. Administrative decisions against which the law has drawn a mechanism of complaint, challenge or appeal. 

Article (8) 

The Board shall refrain from expressing any legal opinion or advice in chases being considered by the judiciary and decisions for which there is a definite legal appellate authority.   
