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Contradiction in Confession

Principle: If the confession of the accused is contradicted by other evidence collected in the case, including statements of those participating in arresting him, the retraction of his confession before the relevant court makes his confession imperfect and it cannot be used as basis for sound judicial judgment.

The decision of the Tenth Panel of the Central Criminal Court in Basrah on 24/8/2006 to annul the charge against the accused (X), according to Article 194
 of the Penal Code with reference to Articles 47, 48 and 49
 of illegal entrance for Iraq, coming from Afghanistan, through Al-Shalamchah border crossing then headed to Al-Falujah where he met with a group of armed men - nearly (25) of them - from different nationalities and was supported with weapons and participated in attacking Iraqi forces and resisting public authority personnel. The court decided to release him for lack of evidence, in accordance with Article 182(C) of the Criminal Procedure Code. The state treasury shall bear the fees of the assigned attorney, expert and interpreter. The Chief Prosecutor requested in his submission No. 5000/h/2006 on 23/11/2006 to ratify the decision. The Criminal Panel decided on 13/6/2007 on case No. 76/Broad Criminal Panel/2007 to refer the case to the Board.

Decision 

After examination and deliberation by the Board of the Court of Cassation, it was found that The Tenth Panel of the Central Criminal Court decided, on 24/8/2006 file No. 16/MH/2006, to annul the charges against the accused (X) according to Article 194
 of the Penal Code with reference to Articles 47/48/49 of the law and to release the accused for lack of evidence. After referring the case to the Board for detailed examination and deliberation, the Board found that the accused was arrested in Al-Shalamchah when he illegally entered Iraq and during interrogation he confessed before the Investigative Judge on 26/2/2005 that he joined Al-Qaida a year and half before and came to Iraq to fight the American and Iraqi forces and that he headed to Al-Faloujah city and engaged with others in 4 combat operations against American and Iraqi forces. The accused subsequently retracted his statement before the court claiming that he was tortured as is stated in the medical report attached and that he came to Iraq to visit the Holy Shrines. Since these statements are not enhanced with evidence and they were denied by the witnesses he claimed that he had participated with in combat; they testified that they did not engage with the accused in any military action and they denied prior knowledge of the accused and said that they participated in arresting him when he illegally entered Iraq. Therefore, the statement of the accused before the judge is contradicted by other evidence and thus it is insufficient and can not be used as a basis for sound judicial judgment in such crimes given that doubt must be interpreted in favor of the accused. Thus, the decision of the court to annul the case against the accused (X) and release him is found to be correct and it is decided to ratify it as consistent with the law.

This decision is issued by majority on  /Safar/1429 Hijri, 25/2/2008.
� attack against the populace


� relating to accomplices


� a typographical error in the Arabic states “Article 149” but this must be a reference to Article 194





