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The Independent High Electoral Commission (IHEC) has issued regulation No. 15/2008 involving the mechanism according to which seats should be distributed to candidates according to the votes they will win, in accordance to the law of electing councils of provinces, sub-provinces and districts No. 36/2008. Reading the mentioned regulation, we have found that it has legal defects, the most prominent of which is the way of calculating women quota in the mentioned councils which may even not reach to 25%, the percentage that is determined by the constitution.  
Any manipulation to this percentage by the IHEC has no basis in the law and contradicts with the constitutional basis. It also violates article 13/ paragraph 2 of law No. 36/2008 which stipulates that a woman should exist at the end of each three winners apart from the male winners; It also ignored to consider article 15/ paragraph 2 of the same law in what is related to membership loss. 
IHEC also did not take into consideration the interpretation issued by the Federal Supreme Court No. 13/T/2007 dated Jul.31, 2007 which was issued as a result to the inquiry submitted by CoR Presidency over the probability to imposing women quota in the Law of Provinces in accordance to article 14 of the constitution; The Federal Supreme Court has found that the rules that should be followed to interpret any article of some legislation make it obligatory to study all articles of that legislation in order to understand its philosophy and target. The Federal Supreme Court has found that article (49/fourth) of the constitution seek and aim to make women quota no less than quarter of the total number of CoR members, the way that should be adopted in the elected province council, due to the unity of target and competence in the legislative field. This principal does not contradict with the principal stated in article 14 of the constitution whereas it is consistent with it in the current time. 
Interpretation of the Federal Supreme Court is consistent with the definition of (interpretation) created by the constitutional jurisprudence, which states: (clarifying ambiguous expressions of the legislation, completing its summarized texts and examining its contradicted parts). Another definition in regard to the interpretation of constitutional basis involves specifying its meaning through removing its ambiguity and clarifying its meaning by handling its defects after understanding the direct evidential meaning of the expressions of constitutional text. In addition to the abovementioned, we have found that the Federal Supreme Court abided by the customary means of the constitution jurisprudence to interpret the constitutional text. 
The Federal Supreme Court relied on the way of logical conclusion as a mean to produce implicit interpretation; The content of this way means to deeply look into the verbal meaning of the text and its terminology structures and getting a sense of the legislator’s purpose and what he/she means by the text away from the way which depends on the text as such which is called (explanation by text). When the court read articles (14) and (49/fourth), it could know what the legislator means and found that what must be done in the province council is the same target which the legislator had referred to in article (49/fourth) of the constitution. 
The Federal Supreme Court was completely aware of the mission assigned to it. It used more than one way within the way of implicit interpretation. It could be said that it rather applied the way of conclusion. It concluded that constitution has determined a lower percentage for women in the Council of Representatives, so it is better to give this percentage to the province councils. Even the conclusion by measurement is applicable to what the mentioned court did to reach the required interpretation which fulfills all criteria and means that should be adopted at the time of doing the interpretation. 
On the abovementioned, we can conclude that: 

1- The abovementioned interpretation created by the Federal Supreme Court is binding on all authorities and it is decisive and the binding element implied in it should be obligatory even if the law of electing province councils does not mention any text about women quota. The binding element is mentioned in article (94) of the constitution. Many jurists consider the interpretation created by constitutional courts as a legislation that should be published in the official gazette. 
2- The interpretation is a detector of constitutional text not a creator; Thus, it does not create a new constitutional basis but it do remove ambiguity from the constitutional text. Therefore, the interpretation comes into force on the date on which the constitutional text takes effect and not on the date of issuing the interpretation. So, the women quota in the province councils is fixed in accordance to a constitutional basis and shall be valid on the date of publishing the constitution in the official gazette on Dec. 28, 2005. 
3- Judicial judgments and the measures adopted by the relevant authorities to apply the constitutional text prior to the issuance of interpretation or any violations of that interpretation shall be annulled because it was issued in violation of the constitutional text and there was misapprehension.  
On the abovementioned, regulation No. 15/2008 issued by the Independent High Electoral Commission, as much as the issue is related to women quota in the province councils: 

1. Is contrary to the provisions of constitution, article (14) and (49/fourth). 

2. Is contrary to the interpretational decision No. 13/T/2007 on Jul. 31, 2007 issued by the Federal Supreme Court which is binding on all authorities in accordance to article 94 of the constitution. 

3. Is contrary to the law of electing province councils, sub-provinces and districts No. 36/2008 as following:
A- The regulation does not abide by women quota in the province councils mentioned in paragraph (second) of article (13) and also in article 15/paragraph second of the mentioned law. 

B- It is contrary to article 48 which authorizes the commission to issue instructions to facilitate implementing its provisions. Instead of issuing the instructions, it has issued a regulation, an act that was not authorized by law. 

4- The Independent High Electoral Commission violated provisions of the Law of Publication in the Official Gazette No. 78/1977 which is amended by law No. 34/2007 which makes it obligatory to publish regulations and instructions in the official gazette. Acting unlike that will cease the mentioned provisions and it will be considered as a legal violation that cease the principle of person’s ignorance of law because publication in the official gazette achieves the principle of not assuming the person is ignorant about law. Thus, keeping the regulation in the drawers of the commission or publishing it illegally will not achieve the target behind its legislation. 
