No. 1/ Federal 2005 

Date: 29/5/2006 

Claimant: Chairman of the General Commission of Integrity

Defendant: Prime Minister
Case: 

The claimant claimed that the Council of Ministers issued Order No. 14/2005 which reinstates article 136/B of the Criminal Procedures Law No. 23/1971 which gives the civil servant an immunity from being referred to the Special Court unless after getting a permission from the relevant minister when the civil servant is charged with a crime which he/she committed during performing his official work or because of it. 

Paragraph (E)/ section (4) of the CPA Memorandum No. 3/2003 had suspended rules of this article. Reinstating rules of the mentioned article contradicts with paragraph (C) of article (24) of the Transitional Administrative Law. The decision stated that the mentioned order should be canceled since it is not constitutional and contradicts with the legal provisions related to the Commission of Integrity. Item 4/ paragraph (C) of order 55/2004 states that the Commission is the sole service authorized to use criminal procedures related to misbehavior. After registering the legal case in this court in accordance to paragraph (3)/ article (1) of the Federal Supreme Court Bylaw and after completing all procedures in accordance with paragraph 2/ article 2 of the mentioned bylaw, an appointment was determined to hold the pleading where the claimant, in addition to his position, was represented by the legal civil servant A.Sh. (his rank is director) who presented an explanatory paper dated 22 Jan. 2006 whereas no agent was present to represent the defendant, the Prime Minister, in addition to his position, through a right legal power of attorney having all conditions mentioned in article 20 of bylaw No. (1)/ 2005 in regard to the rules of work of the Federal Supreme Court. Ms. Suhair Sabri presented as an agent to the prosecutor, in addition to his position, who is an agent to the General Secretary of the Council of Ministers not as an agent to the defendant, the Prime Minister. 

After the court had listened to the submissions of the claimant’s agent and considered and examined the submitted papers and order (14)/ 2005 that is required to be canceled, the court concluded the pleading. 

Decision: 

After the Federal Supreme Court examined and discussed the case, it found that the claimant asks to cancel Order (14)/2005 which cancels the suspension of article 136/B of the Criminal Procedures Law on the basis that it contradicts with paragraph (C) / article (24) of the Transitional Administrative Law which states that “any official or civil servant in the Iraqi transitional government does not have a right to have immunity in regard to the crimes committed during performing his/her duty.” Article 136/B of the Criminal Procedures law states that when the accused is being referred to the court on the accusation of committing a crime during the performance of his/her official duty or because of it, a permission must be received from the relevant minister to carry out the reference. This does not mean that he/she has immunity from being sentenced but the permission was mentioned in order to make the reference in a way other than the other procedures including getting him/her for investigation. Investigation should be undertaken soon after being informed of the crime and all legal procedures must be adopted. After the end of investigation, a permission should be sought to make the reference only if there was sufficient evidence. If the Minister or the one authorized to give the permission refuses to make the reference, the injured party could file a suit before the Administrative Court in accordance to paragraph D/2 of article 7 of the Law of the State Shura Council No. 65 of1979 which is amended by Law No. 106 of 1989. The decision issued by the Administrative Court could be appealed before this court. Thus, if the Minister decided not to give his permission, the Minister’s decision, in this case, is not considered as decisive and final but it could be legally appealed. As a result, the civil servant does not have any immunity to in relation to his/her crime in addition to the fact that the text that is required to be canceled gives the concerned minister and head of the organisation not related to any ministry an ability to estimate the situation and to decide to give permission for the reference or refuse to give it if he/she found that the accusation against the civil servant does not require a reference to a criminal court or that it is a spiteful accusation aiming to defame the civil servant or dignity of public service. In accordance with the above-mentioned reasons, it has been decided to dismiss the case and that the claimant should pay all fees. 

The decision has been issued unanimously where it is a decisive decision that could not be appealed in accordance to paragraph 2/article 5 of the Law of Federal Supreme Court No. 3/2005. The decision was declared publically in 2nd Jumada Al-Awwal 1427 corresponding to 29/5/2006.
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