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INTRODUCTION

A major Arab judicial system with long history, good presence and promising future, the Iraqi judicial system is known for its efficiency and fairness. It has always sought to preserve its independence, enforce the rule of law in the society, apply the law fairly, and gain the confidence of not only the Iraqi citizens, but the Arabs as well. To this end, the Iraqi judicial system reflects the reality of the community, has sought to restore rights to those who are entitled to have them, and to shorten the time of criminal trials and civil procedures.

Although the present Iraqi judicial system faces difficult situations due to a chain of events that have impeded its progress and development, it is still alive, standing on its feet, and seriously trying to overcome the crises and obstacles that stand in its way.

Chief among these events were the people’s uprising against the former regime in March 1991 and the resulting plights; the war for liberating Iraq in March 2003 and its consequences. These include the lack of security, complete absence of the rule of law, and the collapse of the State’s institutions. These events have infested many fields of the judicial work with serious problems and obstacles. Courthouses were looted. Their archives and case files were damaged. The court buildings were burnt and their contents were stolen. Because of these events, the march of the judicial activity has slowed down in terms of scientific and practical activity.

In this paper, the author attempts to shed more light on the problems and obstacles that are encountering the Iraqi judicial system, which resulted from the above two events. The paper will also address the problems concerning courthouses, damaged or lost case files, accumulated caseloads, and the slow pace of court trials. Therefore, the author has dedicated a special chapter of this research paper for discussing each one of these problems. At the end of the paper, the author presents a conclusion in which he offers a set of proposals/recommendations for solving these problems.

CHAPTER (1)

COURTHOUSE INFRASTRUCTURE

There is no doubt that the courthouses, known as the Houses of Justice in the Iraqi Judicial System, have a special importance because they reflect the shining face of justice on the Iraqi citizen. They give to the Iraqi citizen the feeling that the State is interested in the elevating the esteem of the judiciary and preserving its prestige and dignity. To some extent, a citizen’s respect for the State and its institutions is closely linked to how the State respects the judiciary and preserves its independence. Based on this belief, the author is of the view that the courthouses should be located in distinguished buildings whose structure and architectural design must be different from those of the premises of the other institutions of the State. They also should have an elegant and suitable structure because they represent a mirror that reflects the civilized face of the nation. Therefore, it is strongly recommended that the State should pay a special attention to the courthouses.

In Iraq, courthouses are found in all provinces, main cities, and important districts. Excluding Kurdistan region, the number of courthouses in Iraq is 575. In the main city of each Iraqi province, there is a main court complex which houses the headquarters of the appellate region. This court complex accommodates the criminal courts, misdemeanor courts, civil and personal status courts, investigation courts, and the judicial departments affiliated to the Ministry of Justice. These departments include enforcement courts, notary public offices, and minor care departments. It is worth mentioning that the courthouses located in the main cities of the provinces and some courthouses in Baghdad have the same architectural design and are owned to the Ministry of Justice.

In the other important districts in Iraq, the houses of justice are either owned to the Ministry or are located in buildings that the Ministry rents from the local municipal authorities or ordinary citizens. In Baghdad, the Ministry of Justice does not own the entire thirteen courthouses in the cosmopolitan city.  Six out of these 13 courthouses are located in apartment blocs, or villas, which the Ministry has rented from ordinary citizens. In general, these six buildings are unsuitable to serve as ideal courthouses. They lack the necessary requirements for the judicial activity, let alone the fact that they do not have the proper exterior physical appearance, which makes them look prestigious and distinguished buildings. A courthouse should have a serious and dignified external and internal appearance to reflect the sacred activity (i.e. applying the law) that is conducted inside its rooms. The current presence of these six courthouses in these residential buildings will not realize our hopes and aspirations for promoting the role of the Iraqi judicial system so that it reaches the appropriate standard.

Between March 1991 and the aftermath of March 2003, the Iraqi houses of justice sustained two major and violent setbacks. During the popular intifada (or, uprising), which broke out against the former regime in March 1991, the courthouses in all Iraqi provinces, except in Nenoi, Anbar and Dialli, were burned, sabotaged or looted. During this popular uprising, which was accompanied by riots, the mobs stole or sabotaged the contents and archives of the courthouses and notary public offices. After these riots had been quelled and the internal security took control, the courthouses were left as mere empty structures.

At that time, the Ministry of Justice tried to restore life into those damaged buildings and rehabilitate their buildings so that they can resume their judicial activity. In order to achieve this goal, the Ministry rehabilitated the damaged buildings and provided them with office furniture that barley met their actual needs. Most of the furniture pieces were second hand furniture, mostly stolen from the Kuwaiti courts when Iraq invaded Kuwait.

When the Iraqi judicial system regained its health and strength - thanks to the personal efforts of judges, the circulars of the ministry of justice, and the rulings of the Court of Cassation - all the Ministry’s staff members worked hand in hand to solve all the problems and remove the obstacles that were created after the 1991 events. Chief among these problems was the problem of lost or damaged case files whether of the already settled cases or the pending cases. After removing these obstacles and solving these problems, with relentless efforts, life was breathed again into the judicial activity.

No sooner had 1991 crisis came to an end than all the Iraqi courthouses, except in Kurdistan, sustained another more violent and serious setback in March 2003 when the coalition forces began their military operations to depose the previous regime. Violent riots and total absence of security and the rule of law were a natural byproduct of these military operations during which the Iraqi courthouses were damaged, looted, or burnt once again. The coalition forces could not, or did not wish to, put the security situation under their control. As a result, the Iraqi judicial system ceased to assume its duties for a long period of time from the beginning of the military operations on March 20, 2003 till June 30, 2003.

Following this period, the Ministry of Justice and the newly established Judicial Council, in coordination with the representatives of the coalition forces, sought to cure the damage caused to the courthouses’ infrastructure so that they can resume their activity. The judicial council exerted tremendous efforts to rehabilitate the damaged courthouses and provide them with modern office furniture and advanced technical equipment. However, many of these buildings are still in dire need for modern and electronic technology that can be employed in activating judicial activity and establishing archives of case files and court rulings.

Despite all these efforts, I believe that the existing Iraqi Houses of Justice have not reached the cherished level yet. The court buildings are so small that they cannot accommodate the increasing number of citizens frequenting them every day. They also do not have the necessary facilities that are needed for its employees and the courts, which are located in them. In addition, they lack the proper exterior and interior appearance, which they duly deserve.

We all hope that the good coordinated efforts will help achieve the goal of improving the Iraqi courthouses and upgrading their architectural and technical standards so that they will be compatible with and suitable for the nature of activity that is conducted inside them.

CHAPTER (2)

DAMAGED CASE FILES

After the coalition forces launched their military operations on March 20, 2003, to depose the previous regime of Iraq, the State lost complete control over its departments and institutions. Control of internal security became non-existent and street riots broke out. All the Iraqi government office buildings - except in Kurdistan province - were looted. The contents and files of the State’s institutions were either stolen or burnt. During this period, the houses of justice all over Iraq – except in Kurdistan- were burnt and looted. In addition, the looters stole their contents and damaged their archived files, which contained complete files of court actions. This also included both the files of pending cases and the already settled ones.

Judicial activity came to a complete halt all over Iraq for four months from March 20, 2003 to June 30, 2003. When the Iraqi courts resumed their activities before the end of June, the problem of lost or damaged files surfaced. The problem of damaged files of pending civilian cases was the most difficult obstacle that encountered the court activity. To cope up with that problem, judges sought the assistance of the defendants and claimants of civil court actions, or their attorneys, to re-build an almost similar file of the original case. Usually, the defendants and claimants’ attorneys keep files of their own, which contain the case documents and copies of the complaints, which they submitted.

These files indicate the date of referring the case for payment of the court’s fees and receipt for payment of those fees. The attorneys also have copies of the approved documents for the judicial claim and the documents exchanged between them. The court judges demanded the litigants or their attorneys, whose case files were damaged, to submit the documents in their possession concerning those court actions.

After the judges obtained the required copies, documents and exchanged documents, the court opened a new sub-file of the original case. The new case file carried the same serial number of the damaged file and contained the same documents. However, the newly opened file did not contain the minutes of the court hearings. The court replaced these minutes with the documents exchanged between the attorneys of the litigants. Based on those documents, it was possible to identify the latest legal procedure the court has taken in respect of a particular action. Consequently, the court could resume its hearings about the case, whose file was damaged, from the last point it had reached. Then, the court would continue to address the case until it delivered its final judgment.

The Iraqi courts managed to overcome the problem of damaged, burnt, or lost case files by creating new ones. The courts continued to substitute new files for the old ones. As for the problem of damaged files of criminal actions, nothing was found to indicate that the prosecutors or the attorneys of the defendants had copies of the original investigative documents. However, a probe into a criminal action, whose file has been lost or damaged, can be re-opened by a new complaint presented by the claimant, if any, to pursue his case. Re-opening a case by the plaintiff is possible because the Iraqi penal code does not apply the principle of time limitation according to which the penal action extinguishes after a certain period of time.

The same principle is also true of the investigative cases, which were destroyed in the Iraqi police stations. If there are no copies of the files with the judicial investigator or the deputy public prosecutor for investigation, the claimant could re-open the case and submit substantiating evidence to pursue investigation.

As regards the problem of damaged case files, which the appeal and cassation courts were handling, it is known that these courts relied on the files of the court actions that were heard before the court of first instance or the court of appeal. Thus, the same procedures followed in the civil cases were also followed in the criminal actions. The litigants, or their attorneys, were asked to submit the exchanged documents and the decisions of the court of first instance on the appealed judgment so that a new file of the case can be prepared.

In practice, there was full cooperation and coordination between the attorneys of the litigants involved and the court judges. The main goal of this cooperation was to restore the damaged files and breathe new life into the case so that the court could resume its hearings and reach a final ruling on it.

CHAPTER (3)

Accumulated Case Files (Court Actions)

There are many direct reasons behind the accumulated cases and failure to solve them quickly by sound application of the law in accordance with the requirements of legal evidence. Among these reasons are the increased number of caseloads, the small number of judges and their assistants, and the procrastination of applying some provisions of the civil procedure code. The insufficient number of judicial officers and failure to comply with some provisions of the civil procedure code are the most important reasons behind the slow conduct of trials. Although the problems of accumulated case files and long duration of case handling are intertwined, I devoted a special chapter of this paper to discuss this issue.

Obviously, the number of commercial, civil, personal and investigative actions, which are concerned with the initial penal complaints, is steadily increasing for many reasons. Some of these reasons concern liberating the Iraqi movement of trade, lifting the restrictions imposed on internal and external commercial dealings, and broadening the commercial relationships. Other reasons are related to private ownership. Day after day, the issue of private ownership is becoming more complicated in Iraq because it is closely linked to the financial resources of the property owner(s). Other reasons are attributed to the effect of unemployment on family ties; the lack of security and the absence of law enforcement agencies. I shall discuss below each one of these reasons to show how that reason is linked to the increase in the number of court actions.

1) The Iraqi Economic Situation & Freedom of Trade

After the fall of the former regime, Iraq did not have an economic strategy on export and import activities. Also, there was no pre-planned strategy on how to lift the restrictions that had been imposed on Iraqi traders or on how to deal with the law-breaking traders. Following the fall of the regime, the country has witnessed an active trade movement between Iraqi traders and their counterparts from neighboring countries. In addition, Iraq has witnessed an increase in business and commercial dealings among the local traders. Because of this active trade movement, commercial disputes have erupted among the Iraqi traders and the use of cheques as a method of payment has increased. Commercial disputes usually arise when a party to a commercial transaction does not fulfill his commitments under the contract or the law. Since the litigants rarely agree on an out-of court settlement to their commercial dispute, they will usually resort to the judicial authorities because they have confidence in them on one hand, and they will accept the court ruling on their case on the other hand. Resorting to courts by many traders for resolving their disputes has increased the number of commercial actions in the Iraqi courts.

2) Private Ownership

In Iraq, only a relatively small number of people are owners of real properties while the majority of the Iraqis are tenants, who take on lease these properties for housing and business purposes. At present, property owners are mainly concerned with increasing the rental value they obtain. To this end, the owner will exercise his legal rights, which the Iraqi law guarantees for him. The owner either resorts to the civil law to raise the rent value of the property that is used for housing purpose, or exploit the poor financial status of the tenant and his inability to pay the rent as a pretext to evict him from the property. By invoking the provisions of Law No. 87/1979 as amended, which governs lease contracts for housing purposes, an owner can bring a court action against a tenant to evict him from the house. Very often, court actions are filed to evict tenants from leased commercial properties, which are governed by the provisions of the Civil Code. As a result, the number of the court actions filed before the courts for vacating real properties has gone on the increase.

3) Unemployment & Family 
With the fall of the Saddam regime in March 2003, the occupation authorities laid off the staff members of the police and security agencies, presidential office, and the ministries of the interior, defense and information. On the other end of the spectrum, business projects came to a complete halt. As a result, unemployment has become an acute problem in the Iraqi community. Unemployment results in depriving the citizen and his family of their livelihood. Under unemployment, there are no job opportunities from which can earn his own livings.

Another reason which aggravated unemployment was the decision to remove the members of the Baath party (the ruling party) from their jobs in the government departments. All this has taken its toll on the family ties in the Iraqi society. A family needs a breadwinner. Now that the family head has been laid off and unable to eke out a living, family disputes have increased and family cohesion has been at stake.

All these circumstances have led to an increase in the number of family lawsuits. These included court actions for divorce, separation and children's custody. The increase of these court actions has placed a burden on Iraq's judicial system, which is usually slow in resolving lawsuits on divorce and separation on the grounds that the couple may patch up things and resume their marital life. 

4) Lack of Social Security

The lack of security and absence of official authorities in Iraq in the aftermath of the declared war and the occupation authorities' failure to take sufficient measures to protect the citizens as well as the early release of convicts by the toppled regime, have led to an unprecedented surge of crime rates and the emergence of new types of crimes in Iraq. Crimes of murder, looting, robbery, car theft and looting of public properties increased the number of complaints regarding these crimes. These complaints, or investigation papers, have kept piling up unresolved due to the shortage of competent investigators and failure to arrest suspects. The decision to sack all employees of the interior ministry, including the police in charge of investigations, is to blame for this. All this has eventually resulted in the accumulation of unresolved cases.

These are the key reasons for the judicial backlog.

CHAPTER (4)
SLOW CONDUCT OF TRIALS

Swift conduct of trials in different law courts, based on sound judgments, is a feather in the cap of any judicial system. But, if this swift action comes at the expense of justice and the rule of law, it would be an affliction to the court system, in general.

It is undeniable that the conduct of trials in the court actions brought before the courts is relatively slow. The number of resolved lawsuits is not commensurate to the number of suits received by the courts. An investigation into the real causes behind this slow conduct of trials can be outlined as follows:

1) Shortage of judges and supporting staff

There are 575 courts of law, manned by 796 judges, in different types of courts starting from the first degree courts to the fourth degree ones. They are distributed to all branches of the courts.

However, this number is not commensurate with the number of courthouses and the number of lawsuits they should hear. The number of lawsuits is significantly on the rise. This has greatly affected the pace of resolving lawsuits. In addition, there is a shortage of support personnel, including investigators and judicial assistants. This understaffing should be radically addressed so that slow-paced conduct of trials would be reversed. 

2) Service of notice 
After registering a court action and payment of relevant fees in preparation for appointing a date for hearings, the parties to the case are notified of its documents, date of the hearing and the name of the court assigned to handle the case.

Articles 13 to 28 of the Civil Procedure Code indicate how to serve notice of a lawsuit and its documents. Regrettably, those in charge of the notification process do not abide by the law either for being completely unaware of their legal duties or for being negligent. In many cases, incomplete notices are presented to the court, which has to order that the notice procedures be repeated and postpone the hearing. This means that the case will drag on unresolved.

3)  Non-compliance by judges with the Civil Procedure Code’s provisions

The key provisions in the Civil Procedure Code on how to file a lawsuit, the necessary information that has to be mentioned in the complaint, the procedures of pleading, and the necessary postponement are contained in articles 46 to 50 and articles 58, 59 and 62. The fact that these procedures were referred to in these articles and that many decisions of the courts of cassation urged for complying with them show how far they are important. In fact, abiding by the application of these articles will contribute to swift deciding the cases brought before the courts.

According to these articles, a claimant, when filing a complaint, must indicate the names, surname, profession, and residence of both the claimant and the defendant. In the case, the defendant has no known residence address at present, the last known address should be mentioned. The law also requires that the selected legal domicile, which the parties to the case choose for the purpose of notification, be mentioned. The claimant, when filing the lawsuit, must attach to it copies equal to the number of the defendants, a list of certified documents, coupled with copies signed as authentic by the claimant or attorney.

Moreover, the law makes it imperative for the court, which has the jurisdiction to hear the case, not to accept hearing it if it is not coupled with such documents and authenticated copies. The only exception is when the lawsuit must be filed within a specific time and the deadline is about to expire. In this case, the lawsuit is registered, but without setting a date for making pleading arguments unless the documents and their copies are submitted. The lawsuit is deemed invalid three months after the court’s fees are paid. The defendant must answer to the lawsuit after he is notified and before the date of the hearing. The court may consider the defendant’s failure to do that as evidence, which will help rule on the lawsuit.

In addition, the law requires the trial court to declare the complaint void if the claimant fails to meet the requirements of the lawsuit as explicitly stated in articles 46 to 50 of the Civil Procedure Code.

If the controls governing filing the lawsuit, the required documents, and the notice procedures are strictly observed, the law courts will not have to repeatedly adjourn hearings time after time. This means that a lot of time is wasted, which should have been allocated for deciding on the case. 
CONCLUSION

In this paper, I discussed the impediments hindering the Iraqi judicial system in terms of the courthouse infrastructures and the lost lawsuits. The reasons behind the accumulated backlog of cases and slow-paced conduct of trials were also discussed. Each topic is addressed in a separate chapter.

The following recommendations can be made:
1. The number of judges should be increased to cover the number of courts and the plethora of lawsuits they are required to hear.

2. The standard of the judiciary should be upgraded in terms of jurist knowledge and judicial applications. This can be achieved by holding training courses inside or outside Iraq.

3. Refreshing courses should be organized in Iraq for investigators and process-servers.

4. All judges of civil and personal status courts should be instructed to comply with the provisions of articles 46 to 50, 58, and 59/26 of the Civil Procedure Code.
5. Courthouses should be established, especially in Baghdad, suitable in terms of architecture and facilities for administering justice.
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