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FOREWORD

The Penal code that defines crimes and penalties can itself be inflicted with a set-back by despotism, when it intermingles with the personality of ruler himself. Then, the whims of the ruler will become law, and anything that conflicts with his whims and predilections will be deemed a crime. Thus law loses its significance and mission of rescuing the tyrannized from the inequity of his oppressor. This is what happened in Iraq in particular, during the tenure of the defunct regime.

During that time, Iraq’s penal code was hit, in the course of a campaign of amendments, was inflicted with a set-back of despotism. A package of acts was incriminated for being in conflict with the ruler’s predilections, without involving any gravity that may justify incrimination. For such acts, the harshest penalties were prescribed, while aggravating punishment for a large number of crimes, in contradiction with all justifiable standards in this respect. The penalty of fine, wherever occurring in the law, was replaced by that of imprisonment. The penalty of detention was introduced, and leaderships of the Arab Socialist B’ath Party (ASBP) were authorized to enforce it on perpetrators of introduced crimes. Penalties of amputating hand, leg and auricle were introduced and enforced on a significant number of the condemned, but enforcement was later suspended.

Now, with the demise of authoritarian regime and the rise of democratic rule in Iraq, it is incumbent to modernize Iraqi penal trade to serve and protect human rights, in accordance with the principle of the new regime. We have compiled this research in a bid to contribute to this highly significant mission that should be carried with due speed. The research contains an introductory theme involving an overview of the evolution and current status of Iraqi Penal Code, a first them discussing the modernization of the code in terms of incrimination and a record them discussing the modernization of the code in terms of punishment.

May Allah Guide us to success.

INTRODUCTORY THEME

In this section, I shall discuss in brief the evolution and current status of Iraqi Penal Code

I- Phase of Ancient Legislation:

It is both understood and proven that Iraqi was the cradle of the most ancient legislation. Urnomo, the founder of the Third Us Dynasty (2113-2095 B.C.) passed the first law, not only in the history of Iraq, but in the history of humanity as a whole. The Uronomo law was followed by another one enacted by King Lipt Aster (1934-1924 B.C.). Both laws contained punishment for assault on individuals, perjury, and trespassing others property, in addition to special provisions for marriage, divorce and inheritance
.

There followed Hamurabi, the sixth King of Babylonia (1728-1686 B.C.), who devised the most regulated and consummate law in the history of ancient civilization
. Advanced and imbued with the spirit of justice and protection of the weak and the powerful, the law contained 282 articles of which 50 were dedicated to crimes and penalties therefor. The law sanctioned retribution and prescribed penalties for several crimes, such as theft, kidnapping, adultery and other assaults on persons. Hamurabi law had remained for more than 1,000 years the main source for laws later legislated by the Assyrians, Hitites and Kushites
.

II- Phase of Islamic Penal Legislation and Period of Ottoman Penal Laws:

Since the Islamic conquest of Iraq in 636 A.D., Islamic penal legislation came in force in the country. This legislation remained in force throughout the period of Ottoman rule from 1534 A.D. up to the promulgation of the Ottoman Hamayuni Penal law in 1840 A.D.

Offences stipulated in the Islamic penal legislation are classified by type of punishment into offences of hodoud (offences exacting predetermined and mandatory punishment are expressly stipulated in the Quran), qisas (offences exacting retributive capital punishment and offences of ta’azir (exacting individualized and lighter penalties
.

The Hamayuni penal code contained the same provisions prescribed in Islamic Law (Sharia) relating to hodoud, retribution and blood-money, while setting other penalties such as execution, imprisonment, flagellation, exile and reprimand, depending on the type of  other crimes such as strong sedition against the state, embezzlement, seizure of property and trespassing by a civil servant of the limitations of his duties.

In 1858, the Ottoman Penal Code replaced the Hamayuni Law. The former was adapted from the French Penal Code of 1810, while stressing in its Article 1 that it involved no prejudice to personal rights prescribed by law
.

III- Baghdadi Penal Law:

At the end of World War I, with the end of Ottoman rule and commencement of British occupation of Iraq, the Commander-General of the British Forces issued the Baghdadi Penal Law. In his statement dated November 21, 1918 declaring the law, he said the law would go into effect on the January 1918. According to the explanatory memorandum of the law, the law “was devised as an interim law for enforcement in courts established by the British military authority in the state of Baghdad. In line with the principle requiring that local laws applicable at the time of occupation shall as far as possible maintained, the law took as its base the Ottoman Penal Law (OPL), applicable at the time of occupation in the state of Baghdad as well  anywhere else in the Ottoman Empire.

The memorandum  added further that, due to certain deficiencies in the OPL, it was required, upon taking it as a basis for the Baghdadi Penal Law (BPL), to make several amendments and additions derived from the Egyptian Penal Code (EPC) and other Egyptian references, in view of the similarity of local conditions in both countries
. However, contrary to the reference in the memo as regards the BPL, Dr. Hasan Abus-So’ud maintains that the real source of the BPL was the EPC of 1904, which was applied in Egypt
). We do support this opinion, having found out after perusal of the said draft law, that it was largely identical to the BPL.

IV- The Current Penal Code and its amendments:

The current penal code was promulgated on July 19, 1969, (No. 111 of 1969) published in that Official Gazette, on Sept. 15, 1969, and come into effect on December 16, 1969; i.e. three months from date of publication as stipulated by Article 505 thereof. Article 504 of the said law stipulated that the BPC and all penal provisions in any such other law that conflicts with its provision shall be repealed.

Many provisions of the subject law were derived from the 1966 draft Egyptian penal code and earlier drafts
. To a certain extent, the law satisfied the principles of compromising schools. However, the law was not void of defects, to which we referred when issued in our discussion in the Iraqi Jurists Symposium on April 16, 1970
. The symposium recognized the defects for reasons necessitating the first law amending the Penal Law (No. 207/1970), stating, “There are deficiencies and loopholes in certain articles and provisions of the law that require reconsideration. The current amendments were confined to those required by urgent need, pending an overall reconsideration of the law
”. 

While we had expected “a total reconsideration of the law, with the object of addressing its defects, there followed an incessant flurry of exceptional amendment enacted into 26 law and 122 decrees issued by the Revolutionary Command Council (RCC
), in disregard to the Universal Declaration of Human Right (UDHR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights (ICCPR) and in contempt of all humane and civilized values and concepts. The said amendments implied the introduction of 44 offences, most of which one not based on proper incriminating criterion, including 14 punishable with execution. In addition, penalties for 49 offences were harshly aggravated, of which 14 were punishable with execution. Adding those introduced capital punishment to the 35 for offences originally stipulated in the law brings the total number of offences exacting capital punishment under the Penal code to 70.

Furthermore, amendments introduced abominable penalties for certain offences, i.e. amputation of hand from the wrist and leg from foot joint, cutting of auricle, each accompanied with tattooing on the forehead (decrees on amputation penalties were suspension following enforcement for some time).

A detention penalty was also introduced, for which the ASBP divisions were authorized to administer on perpetrators. The most dangerous of those was the amendment that replaced the fine penalty with that of imprisonment, wherever occurring in the Penal code. As a result, penalties prescribed by the law were confined to capital punishment, life or temporary (temporary) imprisonment, custody (confinement) and detention, (refer samples of laws and decrees amending the Penal code in Appendix I).

V- Amendments to the Penal Code by Orders of the Interim Coalition Authority (ICA):

The Administrator of the ICA, L. Paul Bremer, issued the three following orders involving amendments to the IPC
:

1- ICA order No. 7 issued on June 10, 2003 sanctioning the application the Third Edition of IPC, No. 111/1969, issued by the Ministry of Justice in 1985
 , subject to :

(a) suspension of the provisions of Article 200 and 225;

(b) Inadmissibility of filling suitcases against perpetrators of offences stipulated by the following articles save under authorization in activating by the ICA Administration: Articles 81-84, 156-185, 190-195, 198-199, 201-219, 223-224, 226-228 and 229.

(c) suspension of capital punishment wherever it is the role penalty stipulated to punish an offender. The court may replace such punishment with life imprisonment or a lesser punishment as stipulated in the IPC.

2- ICA order No. 15 sanctioning suspension of the provision of Articles 220-222; and

3- ICA order No. 31, sanctioning:

(a) amendment of penalties imposed on perpetrators of kidnapping offences stated in Articles 421, 422 and 423 of IPC, with a view to imposing as a maximum life imprisonment on such offenders; and 

(b) amendment of penalties imposed on perpetrators of rape and immoral assault offences, stipulated in Article 353 of IPC, with a view to imposing, as a maximum, life imprisonment penalty on such offenders.

VI- Interim Iraqi Government issues a decree re-instituting capital punishment:

On August 8, 2004, the Interim Iraqi Government (IIG) issued a decree re-instituting capital punishment for 12 offences
, including premeditated murder and homicide through use of a toxic, explosive or detonative substances and both offences stipulated in Articles 190 and 191 of IPC No. 111/1965 (see law/decree in Appendix II).

Theme One

Modernizing IPC in terms of incrimination

I- Criterion, variation, escalation and themes of incrimination and introducing new offences:

1- Criterion of incrimination:

Incrimination means to import penal protection on a specific interest deemed to be a social interest that can serve an incrimination criterion. This interest expresses demands of the community as a human society and implies public interests expressive of the community as legal entity. Such interests guarantee security of the society and social systems, integrity of public morals and preserve public wealth. 

Similarly, social interests entail individual interests that comprise public interest. Since the individual is the foundation of a society and no society can exist without him, it is in the interest of society to protect the individual
.  Individual interests imply man’s right to life, freedom and security of his person and property, his sight to free thinking feeling, to enjoy freedom of opinion expression, and projection of law without discrimination, in addition to all such rights as are stipulated in UDHR, ICESCR and ICCRR
 .

2- Variation in incriminating acts and escalation of incrimination policy:

Review of incriminated acts will reveal that an act, which was incriminated in a certain society at a specific time, may be admissible in the very same society at another time. Similarly at the same time on act may be admissible in a certain society but inadmissible in another society.

However, it is to be often noted that a range of acts prejudicial to public interests, considered by all societies, at all times to be worthy of penal protection, are consistently incriminated. These are called traditional or cardinal offences as they involve aggression and violation of constant social valves and morals of vital individual interests that the community is keen, at all times, to protect, such as insurrection against authority, homicide and robbery.

Variance is visible in incriminating another range of acts depending on difference of societies and disparity in time. These are called introduced or purely legal offences, being created by law to ensure, through the penalties prescribed therefor, the protection of state-devised systems in political, economic, financial, administrative and health field, such as political, economic, financial, opinion and publishing (conscience) offences, in addition to those involving acts contrary to command and interdiction of the law relating to administrative, urban or health organization, and other affairs of the society. While the legislator, at his own discretion, deems them as detrimental to social interests and therefore call them “violations”, these are no graver than non-compliance with a command or an interdiction, probably unintentionally. Originally, those penalties are devised to protect emergency or contingent interests and thus are often liable to abrogation or amendment. To integrate them into the IPC, would not secure due stability for such code.

Therefore, a modern trend in comparative legislation has emerged, providing that violations be excluded from penal code that should be confined only to felonies and misdemeanour. This trend also calls for developing an independent law for violations, which deems a violation not as a criminal offence (felony), but as an administrative offence. In this respect, the administrative body shall stone in determining and trace violation and these put to trial, adjudge and enforce verdict on violator. Fine shall be the sole punishment for a violator. 

This approach was adopted by West Germany, and Yugoslavia, and in a difference way, by the 1966 draft Egyptian penal code
.  We support this trend and propose the prospective Iraqi penal code adopt it and in the course of modernization exclude violation. Exclusion of violations from the penal code will lead to in introduced offences.

The latter is new characteristic of our modern world, particularly in developing societies, including the Iraqi that is faced with several problems arising from dramatic changes
. Chief manifestations of such problems are headlong, but shallow, urbanization, prevalence of material over moral values, moral disintegration, family fragmentation, waning parental and conjugal authority and uncontrolled liberalization. Rather than redoubling their social reform efforts to address such emerging adverse manifestation, authorities concerned in such societies resorted to intervention with the recrimination and penal weapons. So, they commissioned to be tailored a myriad of offences created by dirt of law, while, in fact, excessive incrimination has the effect of augmenting the number of offences and offenders and over burdening security organs with new extra tasks that may undermine their performance capabilities. This would also overtax courts with increasing numbers of cases leading to belated decision thereof, or issuance of hasty rulings contrary to the principles of justice or equity
.
To curb escalation of incrimination in that manner, the United Nations conference on the combat of crime and treatment of culprits, held in Kyoto, 1970, recommended that countries reduce such legislation that involve new incrimination provisions, to review their legislation for repealing provision incriminating acts that are not too dangerous to be incrimination and to sect to transform, as far as possible offences subject to penal punishment into acts subject to discretionary or administrative accountability
. In the same vein, the 7th Arab Conference on Social Defence, held in Cairo on November 23-26, 1974, recommended that caution be exercised in the legal incrimination process, which may alternatively lead to inflation in the volume of offences. This does not necessarily reflect a social change that matches a formalized public opinion on act covered subjected to incrimination
.
We reconfirm the need to comply, in modernizing IPC with the recommendations of the UN, and 7th Arab Conferences on Social Defence.

In the same vein, the 7th Arab Conference on Social Defence, held in Cairo on November 23-26, 1974, recommended that caution be exercised in the legal incrimination process, which may alternatively lead to inflation in the volume of offences. This does not necessarily reflect a social change that matches a formalized public opinion on act covered subjected to incrimination
 .

We reconfirm the need to comply, in modernizing IPC with the recommendations of the UN, and 7th Arab Conferences on Social Defence.   

3- Themes of Incrimination Policy:

The policy of incriminating acts in societies differs depending on the philosophies prevailing in each, influencing its opinions on which acts are legitimate and which are not; in other word, which acts are prejudicial to social interests and which are not .

The philosophies themselves hinge on three pivots: Social Idealism, political freedom and economic freedom. Each pivot has two poles representing opposite ideas
.

Socially speaking, while Social Idealism associates social activity with moral and religious ideals, Social Materialism denies such ideals and gives full rein to social activity as long as there is no physical or scientific proof justifying curbs to such activity. According to advocates of materialism, the function of incriminating provisions is to keep public order rather interfere in individual private lives or attempt to impose any kind of moral or religious behaviour, given that such considerations are exclusively the sole concern of individuals
.

Politically speaking, the political philosophy of a democratic regime sanctifies individual freedom; allowing them to exist and function side by side with the state will. On the other hand, the philosophy driving an authoritarian regime dissolves individual into that of the state.

Economically speaking, the free-economy philosophy leaves economic activity and relations in the hands of individuals, without state intervention, while according to the guided- economy philosophy, the state is leading and predominant player in economic life.

Undoubtedly, such philosophies are potentially graded, with some being moderate, others aligned to either pole with varying degrees sometimes amounting to extremism.

Generally, the social theme looks more active in regular offences, whether they are assaults on person, property or honour. The political theme looks more active in public offences, where individual rises against the state as a political authority. The economic theme looks more active in economic offences, where individual rises against the state as an economic authority. 

Thus, each incrimination policy can described depending on its prevailing philosophy in social, political and economic aspects
.

II- Modernizing Themes of Incrimination Policy in IPC

1- Political Theme of Incrimination Policy:

The authoritarian philosophy of the former regime , based on subordination of individual to group and dissolution of his will into that of the state, expanded in the penal code, the scope of incriminating acts levelled against the state (offences affecting internal and external state security), those against rulers (offences committed against public authority) and acts deemed to be illegitimate forms of expression (opinion and press offences). The incrimination policy also tended to provide loose wording of provisions defining such offences, leading to broad interpretation thereof; thus opening the door wide to arbitrary and judicial tyranny. This policy also tended to depoliticize many offences that are deemed, by motive or purpose, as political. 

On the other hand, the political philosophy of the existing democratic regime that sanctifies individual freedoms; allowing them to exist and function side by side with the state, provides for minimizing offences affecting internal and external state security, offences committed against public authority and opinion and press offences. This philosophy also calls for providing  tight wording of provisions defining such offences,; thus precluding broad interpretation thereof and maintaining  the political nature of  those  offences that are, by  motive or purpose,  political. Excluded should be terrorist crimes, which cannot be deemed political, because of the panic and horror they cause, the danger they pose not only to the regime but also to the society as a whole, the blasting of public places, explosion of buildings, poisoning of drinking water and diffusion of epidemics. Because of the  proliferation and increasing gravity of terrorist crimes, there is need to subject them to more rigorous and tighter objective and procedural rules than those set for regular offences. In this respect, the Arab Anti-terror Strategy approved by  the Arab Interior Ministers' Council did not miss this point, as it stipulated that a model  Arab anti terror law should be devised, incorporating objective and procedural rules necessary to counter terrorist crimes, to guide Arab states in drafting such law
. We call for developing such law that supplements IPC.

2- Economic Theme of Incrimination Policy:

The former regime was committed to the guided economy philosophy that holds the state as the leader and predominant actor of economic life and that it may intervenes whenever it wills in steering and administering economic affairs. To ensure its dominance over all  economic affairs, the former regime intentionally introduced a myriad of economic offences, most of which do not affect human conscience, for being illegitimate or detrimental to morals, solely so that people would view them only as arbitrary interventions on the part of public authority.  

On the other hand, the new regime gives promise of adopting free-market philosophy that leaves economic activity to the sheer disposal of individuals without intervention on the part of the state. Consequently, modernizing IPC implies that it must be cleared of economic offences, which are in fact a vestige of the guided economic system. 

3- Social Theme of Incrimination Policy:

IPC had incriminated a significant number of offences falling under the social theme, including rape, sodomy (homosexuality), indecent assault or the disgracing of a woman, prostitution, instigating lechery and debauchery, offences in breach of public morals and manners,  ignominious, disgraceful acts, abortion, breach of duties of parenthood and of care of minors and desertion of family. Similar provisions are included in laws of other Arab countries. These all demonstrate that IPC was, to a large extent, in compliance with Social Idealism. However, it could reach the extent due in this regard, in view of the fact that Iraqi society adheres to the Islamic system of values. It is to note that this law does not incriminate illegitimate, undercover acts of sexual intercourse between unmarried adults. Neither does it incriminate adultery by husband somewhere other than conjugal house, although both interdicted acts are predetermined penalties (hodoud) punishable under Islamic law (Sharia). It follows then that both above-mentioned acts should be incriminated in the process of modernizing IPC.

It is also noteworthy that the 7th Arab Conference on Social Defence, in which I participated, called for " the need to review Arab criminal legislation with a view to adapting their rules to Sharia, being the prevailing legislation in Arab societies, and making them consistent and compatible with current Arab environment, heritage and traditions as well as the progress and growth of its civilization in modern times
.

III- Introducing New Offences:

1. Computer and cyber offences:

Thanks to extensive advances in science, modern automatic and electronic technologies have been devised of these notably computers and the Internet have spread worldwide, in view of their numerous benefits and great importance. However, very dangerous offences can arise from the use of computers and the Internet. Developed countries were quick to put in place specific laws for such offences or add special provisions to existing penal codes
. Nevertheless, Iraqi Penal Code still lacks such interventions. It is therefore necessary to add special provisions for such offences into Iraqi Penal Code upon modernizing it.

2. Money –laundering offence:

Under a globalized economy and growing international markets, capital can flow easily, which implies possible growth of organized crime movements, increase in circulation, domestically and worldwide, of criminal-organizations-owned funds. Such movements are usually meant to transform the nature of funds acquired by illegitimate means so as to look as if generated from a legitimate source. This is called money-laundering. In view of the adverse effects of money-laundering on socio-economic development, advanced countries have adopted anti-money-laundering measure, including incriminating this act vide a special law or adding relevant provisions to the existing penal code
. Since Iraqi Penal Code contains no such provision, it must be added when modernizing it.

Theme Two

Modernizing Iraqi Penal Code in terms of incrimination

Iraqi Penal Code had extremely aggravated prescribed punishment for offences. For example, offences exacting capital punishment amounted to 70, and life imprisonment 28, with a significant number of offences accorded imprisonment and confinement penalties of high minimums and maximums. One the issued decrees stipulated that "the imprisonment penalty shall replace that of fine wherever occurring in Iraqi Penal Code". Another added detention to other prescribed penalties that then comprised capital punishment, life and temporary imprisonment, confinement and detention, i.e. they were limited to capital punishment and freedom- restrictive penalties.

It is obvious that the policy of harsh punishment characteristic of Iraqi Penal Code contradicts with Article 5 of Universal Declaration on Human Rights, stipulating that no one may be subjected torture nor to cruel, inhuman degrading treatment or punishment." 

This erratic policy also conflicts with the preamble of the United Nations Charter, where it underlines belief of the world peoples in basic human rights and individual's dignity and standing. 

The former regime showed no regard for the Universal Declaration on Human Rights, the United Nations Charter and contemporary penal policy accomplished by criminological jurisprudence through successive efforts over three centuries. This policy provides for prescribing moderate penalties that serve their purpose, i.e. in the first place correction of offenders, public deterrence and justice, without prejudice to basic human rights. Adopting this policy, some modern legislation estimated that its importance was tantamount to considering it as constitutional principle. For example, Article 27 of the Italian Constitution of the year 1947 stipulates that "...Penalty shall not a treatment contrary to human feelings and shall be directed towards the reformation of the adjudged
.

Therefore, in line with contemporary penal policy, it is mandatory, when modernizing Iraqi Penal Code, which modern penalty- setting trends should be taken into consideration by acting as follows:

I. Constricting capital punishment down to a minimum  

Capital punishment is an extremely harsh penalty, indicative of a barbaric inclination incompatible with the progress of civilization
. Therefore, legislative development tends to constrict the application of this penalty down to the narrowest limits. This tendency reflects a partial response to the anti-capital- punishment opinion
. Accordingly, offences subject to capital punishment should be constricted to a limited number of extremely grave crimes
 and shall be administered not as a sole penalty but as an alternative with a maximum freedom- restrictive penalty.

Furthermore, it shall be adjudged only upon unanimous approval of court members. Rulings may be challenged by dint of law before a higher-instance court and enforced only subject to endorsement by the head of state
.

The anti-capital- punishment opinion calls for repealing this penalty on account of being illegitimate as it affects the right to life. Since this right was neither best6owed by society on its members, nor was it relinquished by the members thereto, it follows that society has no right to deprive its members from such right. This opinion was pointed out by Bacaria, founder of the traditional school in his book 'Crimes and Penalties'
. Recently this opinion was voiced by Marc Anselle, leader of the moderate wing of the Social Defence Movement who maintained that "...in a world required to be humanitarian and firmly committed to global human rights, anybody's first right should be the right to life that should be guaranteed by the society. Therefore, it is the first duty of the state to refrain from killing"
. In response to the call of the anti-capital- punishment advocates, several countries of the world have already repealed this penalty
. 

However, in Iraq, where vestiges of backwardness still persists- as equally as they do in all developing countries, circumstances still do not allow such penalty to be repealed. Therefore it suffices at this stage to call for constricting the coverage of this penalty under Iraqi Penal Code as explained hereinbefore until the time comes when vestiges of backwardness will have withered away and the society become ripe for repealing this extremely harsh punishment that undermines man's right to life.

II. Discarding freedom- restrictive penalties:

Although freedom- restrictive penalties are supposed to encompass the life span of the person condemned, yet in actual reality, this never takes place. According to Article 87 of Iraqi Penal Code," Imprisonment is to commit a condemned person to an institution legally designated to this purpose, for a period of twenty years in the case of a life sentence or for the period specified in the verdict in the case of a temporary sentence. Therefore, twenty years are the specified maximum term for freedom- restrictive penalty. Thus the latter in fact means only a temporary freedom- restrictive penalty with a legally specified term. Here, the judge is divested of his discretionary authority to determine the term of penalty; which conflicts with the punishment individualization rule. Consequently, we are prompted to call for discarding this rigid type of punishment when modernizing Iraqi Penal Code
. 

III. Standardizing freedom- restrictive penalties:

There are no justifications to diversify freedom- restrictive penalties, because the most important purpose of this type of punishment is to rehabilitate persons involved. The means to this end is to administer a curative, corrective system that is not geared to afflict the sentenced person. Affliction is limited only to mere restriction of freedom. It follows then that to standardize freedom- restrictive penalties is a logical necessity. While the full purpose of punishment is satisfied by restriction of freedom, such purpose would be satisfied by each and every freedom- restrictive penalty. In spite of variations among individual freedom- restrictive penalties- which are merely theoretical- they all have a uniform system of enforcement. This means that they are actually uniform
. In Iraq, imprisonment and confinement penalties are enforced at one and the same penal institution, where all convicts are subjected to the same system. We believe that to name a freedom- restrictive penalty 'confinement (habs) expresses the intended meaning, while the word 'imprisonment' refers to the place where confinement takes place (sijn).

IV. Widening scope of fines

Fines have advantages over freedom- restrictive penalties in several respects, salient of which are the following:

1. A fine is not as impairing as a freedom- restrictive penalty, when misapplied, nor is as impairing as a temporary freedom- restrictive penalties as all times , because it originally too brief to allow a rehabilitation program  to be applied to the sentenced person, but it often quite enough to spoil him as a result of mingling with more dangerous criminals.

2. A fine is always painful because it causes loss of a port of one's money, considered to an important asset for everyone and in all cases, while a freedom- restrictive penalty may not impair some people, who may develop familiarity with it. 

3. A fine can be avoided if misapplied by judge and can therefore be reimbursed.

4. Unlike a freedom- restrictive penalty, enforcement of fines is made at no cost to the state. On the contrary, the state benefits from their proceeds by allocating part of their proceeds to payment of compensations due the offended. 

The above mentioned advantages highlight the importance of replacing fine for freedom- restrictive penalties, in general in all non-grave offences, where criminally grave offender are not involved and in particular replacing it for short-term freedom- restrictive penalties. This is what should do in this respect when modernizing Iraqi Penal Code
.  

In cases where collection becomes impossible, we also propose that fines should be replaced for a freedom- restrictive corrective work instead of a freedom- restrictive penalty. 

For example, Article 27-2 of the Bulgarian  Penal Code     stipulates that an uncollectible fund shall replaced for freedom- restrictive work at the rate of one day of corrective work for each 250 Levas of fine for maximum one year. It is better to replace a fine for corrective work than for imprisonment, since the latter alternative breaches the rule of equality before the law. While the well-off can afford to pay fine and consequently can escape alternative confinement penalty, the indigent fine-sentenced person will be committed to prison, due to his failure to pay the fine and consequently will be afflicted with injuries resulting from the alternative confinement penalty
.

CONCLUSION 

Criminal policy by which penal code in every country abides is influenced by the political, economic and social philosophy of the existing regime. Since a system of offences affecting internal state security democratic government and free-market economy has replace the authoritarian and guide economy regime, it is necessary to accelerate the modernization of Iraqi Penal Code to serve and protect human rights, in accordance with the political, economic and social philosophy orientations of the new regime. We have tackled this subject in two themes, in addition to an introductory theme involving an overview of the evolution and current status of Iraqi Penal Code. The first theme discusses the modernization of the code in terms of incrimination and the second discusses the modernization of the code in terms of punishment.

In the first theme on modernizing the code in terms of incrimination, we recommended the following:

1. Exercise caution in the incriminating process, in order to prevent inflation in the volume of offences.

2. Constrict offences affecting internal and external state security, offences perpetrated against public authority, as well as economic, opinion and publishing (conscience) offences, and provide accurate wording of provisions defining such offences to preclude expanded interpretation.

3. Introduce offences of money-laundering and of abuse of computers and the Internet.

4. Incriminate illegitimate, undercover acts of sexual intercourse between unmarried adults and also incriminate adultery by husband even committed   somewhere other than conjugal house.

5. Exclude violations from Iraqi Penal Code.

6. Draft a supplementary law to Iraqi Penal Code, involving objective and procedural rules to address terrorist crimes that are more stringent those governing regular crimes.

In the second theme discussing the modernization of the code in terms of punishment, we recommended the following:

1. Inadmissibility of prescribing cruel or inhuman degrading treatment or punishment.

2. Commitment to prescribing moderate penalties, targeting, in the first place,  correction of  offenders, public deterrence and justice, without prejudice to basic human rights.

3. Constricting capital punishment down to a minimum.  

4. Discarding freedom- restrictive penalties.

5. Standardizing freedom- restrictive penalties.

6. Widening scope of fines and replacing them, in cases where collection becomes impossible, for a freedom- restrictive corrective work instead of a freedom- restrictive penalty. 

7. Replacing the fine penalty for a short-term freedom- restrictive penalty.

We sincerely wish these recommendations will be acceptable to the Iraqi legislator when modernizing Iraqi Penal Code.

Annex (1)

Samples of Laws and Decrees Amending IPC

No. 111/1969

1. Decree No. 26 dated January 9, 1971:
authorized the Minister of Interior to detain persons suspected for criminal conduct, other than politicians, in designated places and to determine their residence in a specific place. The decree considered a detained person as legally under arrest. 

2. Laws Nos. 107 / 1974,  154 / 1971 and 111/1978  added the following:

The following shall be penalized with capital punishment:

a) he who had associated and still associates himself with the ASBP, if he had intentionally covered up his prior partisan and political affiliations and engagements;

b) he who had associated and still associates himself with the ASBP, if he was found to have been, during his partisan commitment, associated with or working for account or in the interest of another partisan or political entity;

c) he who had associated and still associates himself with the ASBP, if he was found to have been, after the termination of  his relationship with the  party, associated with or working for account or in the interest of another partisan or political entity; and 

d) He who had recruited to any partisan or political entity anyone who maintains any organizational relationship with the termination of his relationship with the party, in any form whatsoever, while knowing of such relationship.

3. Decree No. 84 dated November 4, 1986:

First: Provision of Article 225 of Iraqi Penal Code No. 111/1969 As follows:

1- Any person shall be penalized with life imprisonment and confiscation of movable and immovable property, if he has insulted by any public means the President of the Republic, his deputy, the Revolutionary Command Council, the ASBP, the National Assembly or the Government. The penalty to imposed shall be capital punishment if the insult or assail be made in a flagrant manner and with the intention of provoking public opinion against the authority.

2- Any person shall be penalized with imprisonment for maximum seven years or with confinement or fine if he has insulted by any public means the courts, armed forces or any public aut6horities, any government departments or organizations.

Second: Article 226 of IPC shall be repealed. 

4. Decree No. 341 dated August 24, 1990:

I- Giving shelter to a foreigner with the intention of hiding him from the authority shall deemed an offence of espionage.

II- Any person shall be penalized with capital punishment if he commits the offence stipulated in Para. I hereof.

5. Decree No. 39 dated April 11, 1994, amended by Decree No. 135  dated November 2, 1994

The following acts of the offences of sabotaging national economy shall be deemed as dishonourable offences. He who perpetrates or colludes in perpetrating such offences shall be punished with life imprisonment, temporary imprisonment or confinement for five years and a fine of ID 10,000 as a minimum and ID 100,000as a maximum. The court may confiscate the property of the condemned in proportion with the gravity of damage:

a. illegitimately removing drugs, medical and other  supplies and equipment and other  emergency materials and devices from official health institutions and public-utility societies;

b. falsifying official documents and records relative to drugs, medical and other  supplies and equipment and other  emergency materials and devices with the purpose of concealing illegal dispositions of such items; and

c. Possessing drugs, medical and other supplies and equipment and other emergency materials and devices by unofficial health institutions, if such items are not supplied by an officially recognized source as per original lists (invoices).

6. Decree No. 70 dated June 21, 1994

1- The ASBP divisional command or the People's Assembly in the region each separately shall have the power to detain for one year whoever monopolizes, by storing and refraining from selling any commodities similar to those covered by the rationing card. Penalty in such case shall be detention for three years, in addition to closing down the shop involved and revoking licenses granted thereto in the event of recidivism. Decisions shall be passed by the majority of votes. 

2- Penalties stipulated in Para. A hereof shall apply on the farmer if he refrains from supplying grains to the competent official body.

7. Decree No. 74 dated June 23, 1994

The ASBP divisional command and the People's Assembly in the region each separately shall have the power to detain, for one year as a minimum and three years as a maximum, whoever sells foreign currency outside authorized bureaus de change (money-changers) or colludes with staff of authorized bureaus de change (money-changers) or banks. Detention shall be for five years in the event of recidivism. In both cases, the detention decision shall passed by majority of votes. If the said act constituted subversion of the national economy and a severe damage to public interest, the accused shall be reverted to the investigating magistrate for taking action. In this case, the penalty shall be amputating the right hand from the wrist and amputating the leg from the foot joint in the event of recidivism. (the latter Para. was no longer enforced after the suspension of the amputation penalty).

8. Decree No. 95 dated July 27, 1994:

Whoever smuggles a car, truck, machine or machinery used for excavation, filling or any similar purpose out of Iraq or to any hostile party shall be penalized with capital punishment.

9. Decree No. 16 dated February 16, 1995:

a) Restricted shall be the practice of receiving from others, by any means, in return for a visible or invisible benefit, any money from others in excess of the legally prescribed maximum. 

b) If the act mentioned in Para A hereof, causes economic sabotage or if it is perpetrated in the time of war or the siege imposed on Iraq, the violator shall be penalized with capital punishment and confiscation of his movable and immovable property.

c) Without prejudice to any graver penalty, the person in breach of the provisions of Para. (a) hereof shall be penalized with maximum ten years of imprisonment. In the event of recidivism, the penalty shall be life imprisonment and confiscation of his movable and immovable property.

10. Decree 10 dated January 16, 1994:

He shall be penalized with for one year as a minimum and three years as a maximum, whoever appears in public places with protective escort, not decided by an authorized entity. Members of the escort team shall be subjected to the same penalty. This would preclude the imposition of a graver penalty if the perpetrated constitutes another offence.  

11. Decree 5 dated January 17, 1998:

The confinement penalty shall replace that of fine, wherever occurring in IPC No. 111/1969, provided it shall not exceed simple confinement for three months in violation. 

Annex (2)

Decree-Law on Capital Punishment

Issued by the Interim Iraqi Government on August 8, 2004 

This decree-law provides for inflicting capital punishment for the following offences:

1. Certain offences affecting internal state security as follows:

a) offence of forcefully or violently attempting to overthrow the republican regime or to change the state constitution or form of government , subject of Article 190 of IPC No. 111/1969;

b) offence of commanding a section of the armed forces, a military point, ort or town with criminal intent or without being commissioned by the government or to sustain any military command whatsoever in contradiction to an order issued by the government. This also involves any chief who retains his soldiers under arms and mobilized after a  government order has been issued to discharge or disperse them, in accordance with  Article 191 of  IPC No. 111/1969;

c) offence of attempt to arouse military rebellion or to take part in a conspiracy or a gang to realize this end, if such rebellion leads to armed clash with the state forces ,or death of a human or if the perpetrator is the commander or chief of the armed force;

d) offence committed by any person entitled to give orders to armed forces personnel, if he asks or commissions them to interrupt government orders, should this be actuated by criminal intent;

e) Offence of heading or commanding an armed gang that assaulted a section of the population, with the object of preventing law enforcement, usurping land or plundering state property, or resisting in arms public authority functionaries. Gang members also shall be inflicted with  capital punishment;

f) offence of  intending to arouse civil war or sectarian altercation, whenever accompanied with arming or forcing citizens to take arms against each others or instigating fighting

g) offence of forcefully  attempting or threatening to occupy or seize a portion of state property, buildings or institutions or in such act will prevent them from being used for the purpose designated thereto; and 

h) offence of  sabotaging, demolishing or impairing public buildings and property or those assigned to government departments, public-utility societies, governmental industrial organizations, oil facilities, electric power stations, means of transportation, bridges, dams, public waterways, mass meeting places or any other property of  major importance to the national economy , provided that the underlying intent be to overthrow government regime. 

2. Public danger offences including those of jeopardizing  or attempting to jeopardize people's money or property; inserting substances or germs or any other thing that can cause death or grave damage to public health in a water well or tank, public depot or warehouse or any other thing designated to public use , if this results in  the death of a human.

3. Offences of assaulting transport safety including that of intentionally jeopardizing, by any means whatsoever, safety of  air or water navigation, safety of train, ship, aircraft or any other means of public transport  or offence of sabotaging or damaging any public road, airport, bridge or embankment, railroad, river or navigable canal.

4. Offences of aggravated intentional murder which occur if :

a) murder is premeditated and 

b) Murder is committed using toxic, explosive or detonative substance.
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