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FOREWORD

I was entrusted to write a paper on the “courts’ procedures in the service of litigants, safeguarding human rights and activating judicial action”. The paper is intended to cover the reality and description of the civil courts; the problems and impediments they face; how the performance of these courts can be improved in both quantity and quality terms; how people can be given a good access to justice; and recommendations for development.

I was given only five days to accomplish this task; a matter which put some pressure on me. To cope up with this situation, I decided to structure the paper in the form of separate parts; each part covering a main concern confronting the civil courts. I tried hard to address in each part the subjects that have to be covered; i.e. the reality of the courts and the problems they face, and then came up with recommendations for development. 

I hope I was successful in achieving this task, even if partially.

Hadi Aziz Ali

Baghdad

INTRODUCTION


Jurists and law-makers did not agree on a single definition of the court action. Some defined it as the power to have access to the courts with the aim of achieving compliance with the law. Dr Ahmed Abelwafa put it as the power to resort to the courts to determine a right or secure a protection. Mr. Dia Sheit Khattab defined it as the right of a person to have access to the courts to get their help to establish a right or enable him to use that right. Late Mohamed Shafik el-’Any described it as a legal way by which a person has access to the courts to have a right or  protect that right, or to enable him to use that right or to be compensated for the use of that right.

Jurist Diegy defined court action as a protection of an already established legal rule. The court of cassation defined court action as “the authorized way for every person to obtain his right if the respondent denied that right.” Article (1) of the repealed Civil and Commercial Procedure Code No. 88/1956 defined court action as “a claim of a person for his right from another through the court.” Criticisms were raised against this definition, the most significant of which is that the court is not a mere mediator. Article (2) of the present Procedure Code defined it as a claim by a person to have a right for him from the other before the court”

Although this definition skipped the word “through’, which came in the repealed Procedure Code, it was not spared criticism because it didn’t did not embrace all the court action. There are many definitions in this regard but, for the purpose of this paper, we cannot discuss all of them.

However, all these definitions agree on the following:

1. A court action is the means used by a physical or juristic person to establish a right for him or protect this right or to enable him to use that right. This process is done in the courts according to the legal power conferred on them or through any other legally authorized judicial power.

2. A court action is a means to protect the legal capacity and position of the litigants.

3. A person has freedom of choice to resort to the court. This freedom is an established right for him by operation of law; he can opt to use, or not to use, that right. Thus, a person is not obliged to resort to the court if he has a right that he can obtain through the court.

4. The court is the forum through which a person can obtain his right or have his right protected or be enabled to use that right. Thus, for a person to get his right he must resort to the court, rather than, to the public authorities or try to obtain his right in his own hands.

For a court action to be filed, it must meet the following conditions defined by the procedure codes, which had been in force in Iraq over ages:

1. The existence of the right.

2. The existence of interest.

3. Legal competence.

4. Dispute.

It is worth to note a number of procedure codes that have been applied in Iraq in this regard. The following is a historical summary of the laws which started with the Ottoman Procedure Code issued in 1879 in Turkish. It was nearly copied in many of its provisions from the French Procedure Code and had been applied in the Iraqi courts and during the British occupation era. The British occupation authorities issued the Courts’ Declaration on 28 February 1917, which was considered the State’s Procedure Code. Later, the Civil and Commercial Code No. 88/1956, published in the Iraqi official gazette in its issue of 24 September 1956, was issued. Several amendments were introduced to the Code till it was repealed by the present Procedure Code No. 83/1969 as amended.

Acceptance of the Action

In reality, a court of first instance accepts a court action even if it is a mere a statement of action. The judge refers the statement of action to the competent office to determine the fees and have it registered. The court’s clerk office dockets it in the Asas (or, basic) register and asks the claimant to pay the fees. In this case, the action is set into motion. These steps are practically followed at most Iraqi courts. Then a date for the court hearing is set even without sending a copy of the statement of action to the other litigant.

This is done contrary to the provisions of Article (47 par. 2 and 3) of the Procedure Code. According to Article (47), a claimant must attach to the statement of action a number of copies equal to the number of respondents together with a list of the case documents. No statement of action is to be accepted by the courts without the related documents unless there is an acceptable legal reason that may cause the action to be initiated promptly without attaching these documents. An example of this exception is when an action has to be filed within a specific period of time and the time limit is going to extinguish or when the period of limitation is about to elapse causing the action to be rejected. In such case, the court may permit the action to be filed without documents.

The law even goes far further.  According to the law, there may not be appointed a date for hearing the case except after submitting the related documents on the basis of which the claimant grounds his claim. In reality, however, the provision of Article 47 is not complied with. However, it is common that court hearings are held without submitting the required documents of the case.

There is another phenomenon. No sufficient copies of the documents are sent with the action papers to the respondents or their attorneys; a matter which makes them request in the first session of the hearing postponement of the hearing to get these copies in order to reply to the statement of action. The reason given for failing to reply in writing to the statement of action is that the respondent did not see the action papers or that the papers he received were incomplete. The respondent, therefore, requests that he obtains a complete copy of the documents so that he can reply to the statement of action.

First session

In the first session, the respondent presumably was notified of the statement of action and received the related papers before the date appointed by the court to hear the case. If this is the case and if they do not reply to the statement of action, the court may infer from their failure to reply a presumption assisting it to decide on the action according to Article (49-2) of the Procedure Code. However, what actually happens is that the claimants or the respondents appear before the court in the first session of the hearing and request to give them time to brief a lawyer. The court does not order them to reply to the statement of action; for example, to admit a contract, sign a statement or any other such measure.

The court consents to the request for postponement. In the next session, the attorney asks to postpone the pleading because he has been briefed at short notice. The court again consents to his request, contrary to the above provision. The litigants or their attorneys resort to this way in the cases where the time factor is important for them. Therefore, they try to delay court proceedings by any means and with any pretext in order to put off the hearing of the action as long as possible.

The judicial authorities have made every effort to prevent the time delay tactics and to put a definite time ceiling to decide on the action. However, many actions escape the deadlines set by the court for some reason or another and the hearings are delayed for years sometimes. The reason for this is evident and clear which is to circumvent the above- said provision of the law.

Pleadings

Usually, the courts of first instance allow the litigants to plead their cases and record these arguments in the session minute’s book. This is good. However, the litigants elaborate in their arguments and, as a result, several pages are written in the single session. This consumes the court’s time and effort.  The courts, preferably, should insist on applying the provisions of Article (59) of the Procedure Code which stipulates that the litigants must submit their documents and evidence before the first session of pleading or at such times and dates as may be set by the court for submitting these pleas. This can be a way of controlling these tactics and facilitate the court’s time and effort. Thus, the court can focus on examining the pleadings and the documents instead of hearing arguments and recording them, thus, wasting its time at the expense of other actions the court has to decide on during the same day. 

Serving notices

Serving notices is a requirement of the public policy. If that requirement is not met properly it would mean returning the action to square one; i.e. filing a statement of action even if a final judgment was issued on the case. Therefore, the legislator has given particular attention to that requirement and addressed it in Articles (13) and (28) of the Procedure Code.

However, serving notices confronts many problems and difficulties. Many of the notices served by the summon-server fail to meet the legal requirements because of the unqualified summon-servers from the legal point of view. The courts, therefore, considers the notices illegal and orders that a new notice be served on the concerned parties. This adversely reflects on the court's time and effort. 

Things become more problematic if the notice is served through the police, especially in the areas where there are no summon-servers. The police departments are not prepared beforehand to serve the notices and their feed back to the court is marred by many defects. The court, thus, orders that new notices be issued. Matters become even more complicated when a litigant is outside the country. This constitutes a big problem. Notices are served to the litigant through more complicated channels. The notice may take more than one year to reach the concerned party or he may not receive it at all. As a result, the action remains undecided for a long time and even without reaching the stage of pleading. 

Another problem can be created where the notice is served to the litigant’s attorney. But, with the progress of the case, it is found that the authority conferred upon the attorney does not include the right to receive notices for his client.

Therefore, this vital subject deserves to be given special attention by the judges in order to improve their performance and proficiency. Indeed, this kind of problems can obstruct the judicial proceedings and preclude deciding on the action in the proper time; a matter which adversely reflects on the claimant who seeks to restore his right.

Delayed ruling and inflation

Inflation is among the economic problems that have painfully harmed the Iraqi citizen. The devaluation of Iraqi dinar, which lost a lot of its purchasing power, has caused the government to print big quantities of banknotes. It seems that the impact of this issue was not merely economic, as its repercussions hit the courts too. It became a real legal problem. For example, a person who had deposited a sum of 75,000 dinars in a saving account in a bank in 1992, by which he could buy then a house of 250 meters in area in a very fashionable housing area, cannot buy a window in that house with this amount of money at present.

The law has largely contributed to creating these circumstances which caused harms to the citizens. Article (690) of the Civil Code provides as follows "Where a loan is received in the form of an item that is measured, weighed, minted or in banknotes and their prices become cheaper or more expensive, the loan receiver shall return it in the same value regardless of its low or high price."

This negative impact has also affected the courts. Litigants bitterly suffered from the inflation and the slow processing of their actions. Here are some examples:  
1) A woman filed an action to get back the matrimonial furniture illegally taken by her divorcee. She requested to have the furniture back, failing which, to restore their estimated value of 10,000 dinars. The action was filed in 1993. The amount was estimated as it would buy her furniture of equal value to the furniture she asked for. The action went on to and fro between the courts of first instance, courts of appeal, courts of cassation until the case was decided on at last in 1995. Inflation at that time reached its peak. When the claimant sought to execute the court's judgment, her divorcee quickly deposited 10,000 dinars at the court of execution. He claimed that he had disposed of the furniture and deposited the amount of money he was asked to pay in lieu of that furniture. When the claimant received the amount of money, which her divorcee paid to the court, she found that it did not worth a ceiling fan. The claimed furniture, which was detailed in a list of three pages, had gone with the wind.

2) In 1992, Zaid sold to Omar a house for 100,000 dinars by a contract concluded between them. After two years; i.e. in 1994, the seller filed an action to rescind the contract so as the parties would be placed in the same position before entering into the contract. He invoked the general provisions of the Civil Code and the general provisions of the Real Real-estate Registration Act. According to the latter Act, registering a property with the competent real-estate registration department is a basic procedural element for the validity of the contract of sale. He asserted that the contract was, thus, invalid as it did not meet the procedural requirement provided in law. He deposited the value of the house at the court's treasury. The pleadings, appeal and challenge of the court decision by way of cassation and returning the case to the court of appeal took a long time. At last, the court judgment was delivered in favor of the seller. When the buyer went to the court to receive the amount, he found that it does not worth the value of a door of that house.

3) A similar case happened to the seller of a car. A contract of sale requires meeting certain formalities. The value of the sold car was 7,000 dinars in 1994. When the action was decided on after three years, the buyer found that the sum of money he got back was not sufficient to buy a battery of that car.  

As the economic situation is still confusing and the reasons of inflation is still existent, the delay of the legal action will cause real harm in fact.

Malicious appeals

Some litigants resort in the cases deliberated before the court to methods and ways meant to elongate the court actions putting the stick into the wheel of the court with the aim of hindering the action from reaching its final stages for reasons related to the person and his motives. It is really regretful that there are a few lawyers who stand behind this obstruction of justice at the time when the judicial process should go smoothly in order for the right to reach its owners. It is worth recalling, Jacque Chirac’s, the French President, statement in this connection. In his meeting with judges in 2000, Chirac said "France is entering into the twentieth first century. I wish that judges do two things: first, resolve legal actions as fast as possible; secondly, this should be done with the least cost." 

Many organizational measures have been taken by the concerned authorities to set deadlines for ruling on court actions and these were notified to all courts. However, we find that resolving an action is too much delayed more than usual. A recent study by a judge indicated that the delay in deciding on actions might be attributed to the litigants themselves, the court's procedures, failure of the official bodies to send feedbacks, or other reasons caused by lawyers.

In this paper, I shall try to shed light on the delay deliberately caused by the litigants intending not to let the case reach its final stage smoothly. Among these methods are the following:

1. Challenging the Preparatory Decisions
These decisions are taken by the judge of the trial court with the aim of completing the procedures of the action. They are “preparatory decisions”, as they prepare for the action to reach advanced stage. Examples of these decisions are the decisions to conduct inspections, delegate an expert, or refer a document to the criminal evidence department and other related decisions. These decisions should not be appealed by way of cassation because they are preparatory decisions and not conclusive in the action. The insistence of some litigants on challenging these decisions by way of cassation means that they deliberately want to obstruct the proceedings of the action especially when the challenger is a lawyer. A lawyer knows well that this challenge will be rejected absolutely because there is no legal reason for that challenge. Therefore, sending the portfolio to the court of cassation and waiting for it to come back, a matter which may take long time, is not in the interest of justice and is a practice which should be confronted.

2. Challenging the Judge
Some litigants, feeling that things are not going in their favor, intentionally challenge the judge accusing him of siding with the other party and request the court of cassation to refer the case to another judge for the reasons they put down in their request. If the litigant submits his request directly to the court of cassation, the court sends the request by an official letter to the concerned judge asking him to reply in writing to that request. This matter takes a long time leading to the obstruction of the interests of the other party and delays ruling on the case. Statistics show that most of these challenges are rejected by the court of cassation which requests that the case be heard by the same judge.

3. Challenge by way of cassation contrary to the functional jurisdiction
Some litigants intentionally challenge by way of cassation the conclusive decision on the action before a court not having the jurisdiction to decide on such a challenge. For example, a litigant files a challenge before the court of cassation against a decision delivered by a court of first instance concerning vacating a house according to the Property Leasing Act.  For the portfolio to reach the court of cassation and take its turn serially among the portfolios the court receives and till the time comes to decide on it, it takes a long time. When the challenge is deliberated, it takes more time. When the court of cassation deliberates the case at the end, it discovers that it does not have jurisdiction to decide on the challenge and that the court of appeal is the competent court to decide on that action. The litigant may behave in a different way. He challenges the decision before the court of appeal while the court of cassation is the legally authorized court to look into that appeal. 

4. Request to correct an erroneous decision of the court of cassation
Appealing against judgments by way of cassation, sometimes, is the last stage of appeal. These judgments may not be subject of a request for correction, as there is a provision in the law preventing this procedure. Examples of these judgments are the judgments on ownership (Decree No. 1198/1977) and the judgments issued in accordance with Property Leasing Act No. 87/1979 as amended. However, some litigants resort to the method of correcting the decisions of the Court of Cassation although this is against the law.

Recommendations
To cope up with this matter and curb malicious appeals, we propose the following:

1- The cassation body should be instructed to decide on challenges within a period of time not to exceed three days from the date it receives them and return them to the competent court promptly. The trial judge should notify the cassation body of his opinion on the appeal if he deems it malicious and issue a summary decision.

2- Entitle the other party to the action to request damages before the same court if it is proved that he has been harmed by a delay tactic of his opponent.

3- Notify the Bar Association if the party is a lawyer.

The above measures will not prevent the injured party from requesting legal intervention.   

Geographical Jurisdiction
A litigant is entitled to ask the court before entering into the merits of the action not to deliberate the case on the grounds that it does not lie within its geographical jurisdiction; his residence is located outside the geographical jurisdiction of the court. Thus, the court, after making sure that it is not geographically competent, decides to refer the action to the court where the litigant resides. The referral decision is not subject to appeal by way of cassation.

When the file of the action reaches the addressed court, it may accept or reject the referral decision. The decision to reject the referral decision is subject to appeal by way of cassation (Article 79, Procedure Code). However, the appeal on the referral decision may be issued without cassation and the action file returns back to the first court which is not geographically competent to hear the case. How can this matter be reformed? The law in this case is silent and does not handle this issue, thought it can be addressed according to the general provisions. This is a legislative shortcoming. 

Article (78) of the Procedure Code provides “Where a court decides that it does not have jurisdiction of value, function, subject matter, or territory, it shall refer the action to the competent court. In this case, no more court fees must be paid.” This runs contrary to the Explanatory Note of the Code which is considered a part of it. The Explanatory Note provides "Where a court delivers it decision in the merits of an action and its decision is appealed by way of objection or appeal, the court to which the appeal is filed shall reverse the appealed judgment for lack of the jurisdiction of the court which delivered it."  In practice, however, in case of objection against a judgment in default, the judgment is reversed and the action is referred to the competent court …… for the reasons stated in the explanatory note.

Claimant’s failure to submit the required document

Often, a claimant fails to submit the required document to the trial court for reasons beyond his own control. An example of this is when the respondent dies during the proceedings and the action is suspended. The claimant would be required to submit a legal statement of inheritance. Here, the suffering of the claimant and his attorney starts with regard to this problem. How could the claimant or his attorney obtain this declaration if the heirs refuse to issue it and resort to procrastination? The claimant comes under pressure from the court after the action is resumed. The court gives him permission to refer to the personal status court to issue the inheritance statement of the dead claimant.

Again another catastrophe befalls upon the claimant. How can he obtain a death certificate which the heirs refuse to give to him at the time when the court does not bind them to hand it over to the claimant? Even if the claimant could obtain the death certificate by a way or another, how can he know the number and the serial of the civil registration of the heirs in order to identify the names of the heirs? This whirlpool makes the claimant after this long suffering quit the court action. The action, then, is referred for review and is dropped. The result is that the court fails to give back the right to its owner. This is an issue which is contrary to the general principles of the courts' functions and the aim for which they are established. 

Arbitration

Arbitration is addressed in Article (252) to Article (285) of Part (2) of Book (3) of the Procedure Code. However, these articles are hardly applied. It seems that there is no desire to have recourse to these articles. The courts’ experience about arbitration is very limited although arbitration has become the focus of attention of jurists and different legislation in the world. It has also become an important basis of the international trade and a faster method to solve disputes between the parties to contracts. 

Arbitration is based essentially on the will of the two parties to resort to arbitration in case a dispute arises between them. According to arbitration procedure, each party to the contract selects an arbitrator and entrusts him with the power to decide on the dispute. The decision to be reached by the arbitrators is binding on the two parties. 

I believe that the reason for not adopting this method in solving disputes is due to the regime which governed Iraq for a long time. Usually, centralized and socialist regimes are not enthusiastic about applying arbitration on the ground that it is a product of the capitalist system and one of its traits. In their view, arbitration is an offspring of the giant companies which have invented this system to solve the disputes arising between them promptly without waiting for the long, complicated and slackening procedures of the courts which actually take long periods of time. 

Therefore, there is a need to activate the role of arbitration especially as we are heading towards economic relationships different from the previous ones. Preferably as a first step, the State’s agencies should adopt arbitration in their disputes. 

Courts and Modern Technology

Our courts still employ primitive methods which they inherited from the previous eras, particularly, in respect of receiving statements of action, prosecuting court actions, and case archives. Manual work is the master of the situation starting from docketing down to payment of the required fees, serving notices, document archiving, judicial proceedings, and the manual recording of session minutes. Modern technology has not entered the Iraqi courts yet. Several reasons can be blamed for that. 

Iraq entered into a bleeding war with its neighboring Iran which wreaked havoc on everything for eight years. No sooner had Iraq taken its breath than it invaded Kuwait and the consequences are known to everybody. The second Gulf war devastated the remainder of the country's infrastructure. No sooner had the war come to an end than Iraq entered into the long tunnel of economic sanctions during which the United Nations was counting the number of the chick-peas the Iraqi was receiving in his ration. These skinny years ended with the collapse of the regime and the coming of the occupation forces. 

Iraq was not able with all its sectors including the courts to cope with the scientific advancements and the communication revolution the world has witnessed, particularly, the internet and computerization. Undoubtedly, this delay has adversely reflected on the court actions, the parties to these actions and the time a case takes to be resolved. The courts’ primitive archiving method has also contributed to that situation, let alone, the subversion acts which accompanied the collapse of the regime and the burning of many case files at many courts. 

Thus, everyone is hoping that the courts’ activities will be automated and that modern technology be employed away from the bad smell of their shelves.          

Contradicting Judgments

Al-Karkh court of appeal, acting as a court of cassation, usually reverses judgments on actions for transfer of title if the statement of action does not include the phrase "in addition to the estate of the heirs' testator" if the testator, when alive, had entered into a contract of sale with the buyer. The court of appeal has its juristic grounds that made it adopt this interpretation. An action of this kind is centered on the estate. The heirs have nothing to do with the contract of sale which their testator had entered into. Even some of them may are unaware about that commitment. 

Therefore, there is no point, in binding the heirs by operation of law to do something they had nothing to do with it in the first place. According to the Hanafi doctrine, adopted by that court, the debt owed by the testator is not included in the heirs’ estate. Therefore what the dead person bequeaths is not transferred directly to the heirs; meaning that they are not litigants in the action. By contrast, there are matters which are related to the action. Examples of these matters are the debt owed by the testator, the execution of his wills and the cost of his burial. If these matters exhaust all the bequeathed estate, there will be nothing left to the heirs. Therefore, there is no inheritance until these matters are settled first. 

On the other hand, El-Rassafa court of appeal – acting as a court of cassation - reverses judgments on transfer of title if the statement of action had been added to the estate of the dead person. It considers that the heirs have become owners once the death occurs. The court, invoking Article 189 of the Real-estate Registration Act 43/1971 as amended, considers that the heirs have become owners upon the death of the testator. According to Article 43/1971 "The heir acquires title to a real property and the like from the date of the testator's death". This position is also based on the Shafi'ei and Hanabeli jurists who hold that "the property of the heirs is established in the civil estate whether the debt equals all the estate or is a part of it …"

This disagreement is clear and evident in the cassation judgments. We hope that these kinds of judgments are uniformed and become unified. If this disagreement occurs between two courts of appeal in one city, what about the other appellant regions throughout Iraq? This disagreement or "contradiction of judgments" is not a simple or easy matter. It concerns litigation which is a part of the legal general system in Iraq. Each court adopts a different view on this subject. We don't see in the near future a hope to solve this legal and juristic controversy between the two courts as each one persists to its position and is not willing to change its view.

This matter confuses the parties of the legal action and shakes the conviction and trust in the courts. For example, simple people say that if the legal text is one, why there is difference in interpreting or applying it.? Is it not better in this case to find out an acceptable formula to uniform the judgments? Yes, Islamic doctrines in their variety have not agreed on this point and it has been a point of argumentation and disagreement since it came into being till now. But there is more than one group in the same doctrine declaring its disagreement with the other group with regard to the legitimate position of the bequeathed property.

We put this issue in the hands of those who are in charge of the Iraqi judiciary. I believe that there must be a legislative intervention resolving this matter along the lines adopted in some Arab countries like Egypt, Libya and Syria. Failure to address this matter leaves the citizen subject to the different views and the end result is dismissing his legal case and burdening him with the fees and expenses in addition to the attorney's fees which may reach about 50,000 Iraqi dinars. The claimant, who resorts to the court in order to restore his rights, finds himself losing his case for a reason he is not to blame for.

Independence of the judiciary

Action should be taken to guarantee the judicial independence especially if we take into consideration that the former regime has tampered much with that principle. Under the former regime, the judge had been turned into a mere official occupying a post in the hierarchy of the government, trembling in fear if he was assigned to do something by an official in the ruling regime. Therefore, the judge’s impartiality was in question. 

It is well known that the illiberal regimes are not enthusiastic about the principle of the independence of the judiciary. Regimes which depend in conducting the State’s affairs on the public sector as well as the socialist regimes do not pay much attention to that principle. They proceed from their conviction that the people are the source of powers. As such is the case the, three powers: the legislative, the judicial and the executive derive their power from one source; the people. As such, there is no need for separation of powers. This is contrary to the liberal regimes which call for the necessity of separation between powers and judicial independence. For the judiciary to be independent, three conditions must be met: 

First, there must be institutional independence. This means that the judicial institution should be independent administratively from the government. It should have control over the administration of its own affairs and should have independent personality. The judiciary should not take their administrative orders from the executive authority.

Secondly, the judiciary’s budget should be independent of the State’s budget so that it should not be compelled to ask for money from the other authorities to carry out its activities, undertake its functions and assume its responsibilities. If the judiciary wants to appoint someone it must be able to do that without taking the permission of the Ministry of Finance to allocate the required funds. Thus, the Ministry of Finance will not be able to make excuses for any reason of not having the allocations for that purpose. Failure to appoint such person would mean obstructing the judicial process and barring it from achieving its goals. 

Thirdly, the judiciary should be independent in taking decisions. This means that the judge should have independent power to issue his decision without taking into consideration the demands and intervention of the executive authority. His decision should be governed only by the provisions of the law.

The Court of Appeal acting in its principal capacity

Appeal is addressed in Chapter (3) of Part (2) of the Procedure Code, Articles (185) to (195). Through the work of the court of appeal in its original capacity we find that its state of affairs is the same as the courts o instance. But, in practice, the court of appeal acts as a court of first instance. The court sits as three judges and is not different from the court of first instance with respect to its formation, pleadings, presence of the litigants, discovery and inspection.  

We wish if the court of appeal had a distinguished position other courts of appeal in the world. However, with these courts doing monotonous work and repeating the same work done by the courts of first instance, critics call for cancelling these courts describing them as an extra ring in the judicial process.

A major demerit of the courts of appeal is that many of their judgments reversing the judgments of the courts of first instance are reversed by the court of cassation. This means that the court of cassation stands in a better position than the courts of appeal with regard to the application of the law in the first place and that the first instance judge understands the law better than the judge of the court of appeal.

That is not a proper approach with regard to the court of appeal and its legal status. The legislator should have given a special standing to the judgments it delivers. The court of appeal should be given higher rank on the echelon of courts than the court of first instance.

The work of the courts of appeal acting in this capacity should be reconsidered so that it would occupy its higher position than the courts of first instance. Therefore, there must be a legislative intervention so that the court of appeal should not be at the same level of the court of first instance. 

Civil courts and human rights

Iraq is one of the founder states of the United Nations. It was among the first nations that signed the United Nations' Charter according to Law No.41/1945 published in the Iraqi official gazette in its issue No. 2317 on 1 November 1945. The Charter promulgated the first principles of the human rights. Iraq also signed the Universal Declaration on Human Rights, the UN International Covenant on Civil and Political Rights, the UN International Covenant on Economic, Social and Cultural Rights, and the UN International Convention against Racial Discrimination. However, it is noticeable that the international documents on the human rights signed by Iraq were not published in the Iraqi official gazette and the public didn't see them. Only were the numbers of the decrees and the dates of issuance. The documents were referred to in a very short sentence such as "Iraq signed the UN International Covenant on Civil and Political Rights issued under No. (xxx) on (xxx). 

Hence, the legal community, particularly the judges, remained oblivious of these texts during the reign of the former regime. Under pressure and insistence of the legal community, the two covenants on human rights, the convention on prevention of discrimination against innocence, and the convention against racial discrimination were published in the legislative bulletin issued in 2001 only. This silence on these documents didn't prevent the courts infrequently to rule according to the general principles of human rights when there was a chance for that and according to the Iraqi laws. 

However, this was not common and has been done upon the individual initiative of judges under the belief that the courts had general jurisdiction over the physical and juristic persons. For example, a lawyer wanted to leave Iraq to attend the Arab Bar Association conference in Cairo in 1956. But the Interior Minister at that time prevented him from leaving the country by an order from the travel and nationality police director. The lawyer filed an action before the court of first instance in Baghdad to bind the respondents, the Interior Minister and the director of the travel and nationality police office to let him leave the country and to pay financial damages for the harm that had befallen him from that decision. The action was reversed. However, the court of cassation in its judgment No.1769/civil/1956 did not find any reason to prevent the claimant from leaving the country. As the court has the jurisdiction to apply laws and prevent abuse of right, it reversed the judgment of the court of first instance dismissing the action. The decision of the Court of Cassation was issued on 18 March 1957. 

In another related judgment, the court of cassation delivered judgment No. 48 / summary judgment / 1966 issued on 8 May 1966. In this judgment, the court held that “Prevention from leaving the country is a precautionary procedure. It is imposed to prevent the debtor from smuggling his money and therefore is applied with the least infringement on public freedoms that are considered sacred by the constitution and the law."

RECOMMENDATIONS

1. The court of first instance should be instructed to apply the provisions of Article (47) of the Procedure Code in all its paragraphs on submitting documents, notifying the defendant, specifying the procedures and the method of exchanging documents between litigants before the fixed date of pleading. The court should not permit litigants to exaggerate in their pleadings.

2. The law provisions concerning the deadlines of serving notices should be unified. According to the Procedure Code, the time limits start from the next day of notification. However, according to the provisions of par. (1) of Article (17)  of the Real-estate Leasing Act No. 87/1979 as amended concerning notices, the time limits start from the date of notifying and not from the next day of serving the notice as in the Procedure Code.

3. The confusion that the parties to the court action may have with respect to the period of appeal should be removed. The period could be one month, ten days or 7 days. This inconsistency causes confusion of the citizen especially as the durations are absolute and failure to observe them extinguishes the right for the claimant after the elapse of the time limit. Therefore, these periods must be reconsidered, unified or addressed by a legislative act.

4. Serving notices: Serving notices is the backbone of the court action and is a part of the general system. So, serving notices properly is a very important matter. Abiding by the legal conditions specified in the law is absolutely required. This procedure can only be put into action properly through an efficient apparatus capable of undertaking this important function. The present method of serving notices coupled with the method of serving notices by the police stations obstructs the judicial process, elongates the time of resolving the action and does not help return the right to its owners in the proper time. In addition, the issue of serving notices to the litigants outside the country must also be addressed.

5. The judicial fees and costs should be re-considered. The citizen must have access to justice with the least costs. The courts must facilitate this matter, or else the high fees and the exuberant judicial costs will let the citizen abstain from resorting to the court. In this way, we are setting aside the most important goal of the judiciary; i.e. achieving justice. So, we must not put burdens on the citizen, which he cannot afford to carry.

6. Facilitate procedures: The court procedures must be simple, easy and smooth. They must not overburden the parties of the court action with requests they fail to meet regardless of the action. I cited above the example of the death of the litigant during the pleadings. The court ordered the claimant to produce the statement of inheritance of the dead person. In this case the claimant failed to respond to the request because the death certificate was with the respondents and he didn't know the civil status records of the heirs. Therefore, the court in this case should order the heirs to produce the statement of inheritance by way of exception from the general rules in this respect. This situation requires intervention even by legislative means. 

7. The issue of territorial and functional jurisdiction and jurisdiction of subject matter and of value provided in the provisions of the Procedure Code should be re-examined. An example has already been given above concerning the territorial jurisdiction.     

8. Some court actions should be decided urgently. There must be quick procedures to decide the case on the grounds that they are clear and can be proved easily. For example, the action on vacating the dwelling unit for not paying the rent. This action does not need more investigation and enquiry to prove non-payment of the rent. Dealing with these actions in the same ordinary procedures followed in the other actions delays due process of justice easily. In the Egyptian law, this subject does not need an action to be filed. Only is a notice served. If there is no response to the notice and the rent is paid promptly, vacation of the dwelling unit is enforced without filing an action. This is called "eviction". It is worth noting that hearing the case urgently without delay differs from the subject of summary courts. In addition, the summary courts should be activated.

9. The issue of the delay in deciding the court actions should be addressed. It is known that the delay in deciding on the court actions depends on four factors: the court, the claimants, the defendants and their attorneys, and the government departments which are not punctual in responding to the courts' enquiries or in sending their representatives to the court. 

10. Some court actions can be handled at lower levels, especially, where there no winners or losers. An example of this is the action on removal of joint possession. This action can be handled by the court's judicial assistant under the supervision of a judge instead of engaging the court in long pleadings and pleas.

11. The conventions on human rights signed by the State of Iraq: Signing these conventions means they have the legal power of the national laws. These conventions should be distributed to the courts. Training courses should be organized on their application and they should be considered a part of the national law. The courts of first instance should be given the power to decide them on the grounds that judicial jurisdiction covers all persons till the time comes for the formation of territorial courts for human rights as promised by the Ministry of Human rights. 

12. Malicious court actions filed to cause harm to the other party should be limited. To this end, certain controls should be imposed on filing these actions. In case that the claimant is proved to be unserious, the court should order the other party to pay damages to the innocent party.

13. The role of arbitration should be activated giving the chance to apply the related law provisions in the courts. This opens the way for the parties of the action to agree on arbitration during court proceedings according to Article (252) of the Procedure Code. In this way the court will alleviate its burden in the first place and will find a solution to the dispute more expeditiously. On the other hand the court will assist in restoring rights as fast as possible. The provisions of par. (2) of Article (253) does not allow arbitration by all means should be repealed. Disputes should be referred to arbitration so long as the parties have agreed on it in advance.

14. A special board of five high-ranking judges should be created at the court of cassation. The board will undertake revising the judgments of the courts of appeal, acting in their capacity as courts of cassation, with regard to conflicting issues and disagreements between courts to lay down uniform principles for the judgments delivered by way of cassation. The created board will also the scattered judgments delivered by courts of appeal acting as courts of cassation at the various regions.

15. More attention should be given to the court of cassation. The court’s functions, being a court of principles and not a mere court of control, should be defined so as to give its judges the chance and time to examine carefully the actions brought before them. The court should have enough time to find out the appropriate legal principle without having to decide the case under pressure. It also should not be assigned heavy caseloads. This matter confuses the work of the judge and bars the court of cassation from achieving the goals for which it has been established. It is worth to note here the high reputation enjoyed by the courts of cassation and supreme courts all over the world, which deduct legal principles that can serve as a guide to the legislator in laying down future legislation.

16. Improve the standard of the judge. All that is required of a judge now is a research paper, which he prepares reluctantly for the sake of promotion. He should be assigned to conduct research on the judicial reality and its problems. He should also be entrusted to monitor problems and suggest solutions for them. Training courses should be held to improve the judge’s professional and intellectual skills. Similar courses also should be held for the administrative and technical staff of the courts.

17. Special conferences should be organized for judges on biannual basis. Programs, agenda, and themes should be prepared for these conferences which should discuss the major problems and obstacles hindering the judge’s performance. The achievements of these conferences should be reviewed in later conferences.
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