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PREFACE

There is a consensus agreement among constitutional jurists that the mere provision that the constitution is supreme over other kinds of legislation is of no value in reality unless it is supported by guarantees that strengthen and safeguard the constitution against all potential violations of its provisions or invalidating and eliminating their effect. 

Constitutional supremacy becomes a mere hollow word (un vain mot
”) if the State’s authorities breach the constitution's provisions and if encroachments upon rights and public freedoms are immune against punishment. 

The problem of guarantees has emerged in one of its aspects at the level of the executive power’s acts; namely, the conformity of its acts with the constitution. In every nascent democracy, where democracy has not matured and where (its) principles have not been established in the conscience of the nation, the executive power is the strongest power. The Executive tyrannizes the Legislative and oppresses, and trims down the independence of, the Judicial. The effective remedy to this situation is to strengthen the Judicial, as it is the lowest level of power that can be reformed
”.

If this kind of control of the constitutionality of the executive power’s acts has led to establishing positive solutions with respect to the comparative law, yet the role of the Judicial in safeguarding the principle of legitimacy and protecting rights and public freedoms in Iraq has not reached the targeted goal. Indeed, this control was born helpless and powerless. Regardless of this matter, the problem remains with respect to the control of the constitutionality of laws when the parliamentary legislative power strays from the right and violates the provisions of the constitution by enacting legislation contrary to the constitution and its main principles. 

The modern constitutional movement has adopted the theory of control of the constitutionality of legislation and made it an essential part of the constitutional system on which the lawful state rests
. The movement didn’t care for the opposition of the opponents of the judicial control, as this opposition represents an aggression on the principle of the separation of powers. Opponents to the constitutional role of the Judicial argue that that role diverts the main function of the Judicial; instead of ruling on the cases brought before the courts, the Judicial will be concerned with ruling on the law itself. According to them, this constitutes a breach of the legislator’s function, the real representative of the people who are solely entrusted with the power to express the people’s will and determine the political direction of the regime through the legislation they enact. 

But, we should remember that this view runs contrary to a well-established principle in the comparative law. According to that principle, “the law expresses the people’s will insofar as it conforms with and respects the provisions of the constitution
”.

Iraq was among the pioneering countries of the world which knew different systems of judicial control of the constitutionality of laws, which were established by the constitutional legislator in various constitutions whether during the monarchy era or the republican rule era. Some of these systems were applied in narrow limits and failed in the broader limits. Some were not applied at all. Other systems, hopefully, will not face the destiny of their predecessors. 

The purpose of this paper is to reach the best system of judicial control of the constitutionality of laws in Iraq. A system that guarantees for the constitution its supremacy and provides a deterrent for the human rights and public freedoms to safeguard them against any potential encroachment that can be committed by the authority entrusted with legislation. This can be attained only by tracing back the history of control of the constitutionality of laws and examining its political and legal backgrounds.

In light of this, we can derive the elements of the sought-after system of control. It has become established in the science of law in general and the science of constitution in particular that the historical studies in this domain is sensitive and critical. The writings of the great American jurist, Roscoe Pound, in 1912 asserted this fact. The historical school spearheaded by Savigny in Germany and Maine in England paved the way for Pound’s views. According to this school, constitutions are not mere legal documents, but they are an epitome of the commixture and interaction of political, social and economic circumstances which crown their legal system. Any attempt to isolate the constitutions from these circumstances and restricting the study of the constitution to the legal system alone must lead to many theoretical mistakes and practical risks
.

In light of the above argument, we can divide this study into the following parts:

	Chapter (1)
	: Aspects of judicial control of the constitutionality of laws in Iraq


	Chapter (2)
	: Considerations affecting the judicial control of the constitutionality of laws in Iraq (or the political, legal and historical considerations which dominate the system’s aspects).


	Conclusion 
	: The future of the judicial control of the constitutionality of laws in Iraq.


CHAPTER (1)

Aspects of Judicial Control of

the Constitutionality of Laws in Iraq

Introduction

Iraq was among the pioneers of the countries which knew different judicial control systems of the constitutionality of laws during its monarchy and republican eras. The legislator of the royal constitution issued on 21 March 1925 laid down a system for the judicial control of the constitutionality of laws and then added to it another system under the constitution of the Hashemite Federation No. 30/1958. With the fall of the political regime in Iraq in 14 July 1958, the two systems collapsed. 

During the republican era, five political laws having constitutional nature were issued. However, the country did not have a judicial system for constitutional control except under the constitution issued on 21 September 1968. Even, that system was never applied till the enactment of the law of Administration for the State of Iraq for the Transitional Period, which established a system for judicial control of the constitutionality of laws in line with the objectives of the transitional period.

Against this background, I shall shed some light on the features of the legal system of judicial control of the constitutionality of laws in Iraq in these eras. Thus, this chapter will address the following:

	Section (1)
	: Judicial control of the constitutionality of laws during the monarchy era.


	
	1.  Judicial control of the constitutionality of laws under the constitution issued on 21 March 1925.


	
	2.  Judicial control of the constitutionality of laws under the constitution of the Hashemite Federation No. 30/1958.


	Section (2)
	: Judicial control of the constitutionality of laws during the republican era


	
	1.  Judicial control of the constitutionality of laws under the constitution issued on 21 September 1968.


	
	2.  Judicial control of the constitutionality of laws under the constitution of Administration for the State of Iraq for the Transitional Period.


Section (1)

Judicial Control of the Constitutionality of Laws

during the Monarchy Era

1. Judicial control under the constitution of 21 March 1925

Under the constitution of 21 March 1925, the judicial control of the constitutionality of laws was entrusted to a special court called “the Supreme Court”. The court was given jurisdiction over some matters
 not included in the general jurisdiction of the civil courts.

The court is made up of eight (8) members in addition to its president. Four members were selected by the Upper House from among its members and four members from among the judges of the Court of Cassation or senior judges. The court is chaired by the Speaker of the Upper House or his deputy in case of his absence
.

The Court’s jurisdiction is described in Article (81). For the purposes of this study, we are concerned here only with the following.

1- Interpretation the rules of the constitution.

2- Deciding on the constitutionality of laws.              

Where a case on the interpretation of this constitution was raised before the Supreme Court or a constitutionality action was referred to it, the court sits by a royal decree with the approval of the Council of Ministers. Where the National Assembly was not on session, the court's members were appointed by the royal decree convening the court
.

The control of the Supreme Court over the constitutionality of laws is a subsequent control by annulment. It is the strongest form of control of the constitutionality. Therefore, the constitution specifically provides for that form of control. By definition, the control by annulment differs from the control by injunction. Whereas in the latter, the reliability of the judgment is limited to the two parties to the dispute, in the former, the reliability is all-inclusive. 

It seems as if the constitutional legislator wanted to stress this feature of the annulment decisions. For the annulment judgments to be delivered, they must be approved by 2-third majority of votes
. This is different from the required majority in the interpretative decisions, which must be approved only by the majority of the court's members although they are binding to the courts and all the government agencies
. But some jurists
 criticized the constitutional legislator's attitude, which differentiates between the two majorities. The interpretive decision, they argue, seems as if it is lower on the hierarchy of court decisions than the constitutionality control decision.

A Supreme Court's decision of annulment, wholly or partially, results in the annulment of the non-constitutional law wholly or partially as of the date of the issuance of the decision. The government must lay down an act guaranteeing the removal of the adverse effects resulting from the application of the repealed provisions.

From the above discussion, we can conclude that the rules contained in the constitution did not have in practice the result it should have in theory. History shows that the Supreme Court didn't play its role as depicted in the constitution. Its role with regard to exercising control over the constitutionality of laws in particular - for various reasons we will elaborate later – was not effective. All that it issued during the monarchy era was one annulment judgment only. It was the famous judgment delivered on September 1939 repealing some of the provisions of Act 20/1938 concerning prevention of harmful propaganda
. 

Although an odd and sole judgment, it had a great effect on promoting the protection of human rights and individual freedoms at that time. Act 20/1938 stated "As an order to put a person under police probation or to stay in certain specific places comes within the jurisdiction of the court, the majority of the court held that Article (4) of Act 20/1938 concerning Prevention of Harmful Propaganda confers upon the Council of Ministers authorities which are, by operation of the constitution, conferred upon the judicial power. As Article (5) of that Act is linked to the above-said Article (4), the majority of the court is of the opinion that the two afore-said articles are in contravention of the Constitution and are, thus, hereby annulled”.

Some argue that, by providing for the judicial control of the constitutionality in the constitution issued on 21 March 1925, the constitutional legislator was not motivated by a desire to safeguard the rigid Iraqi Constitution from legislative deviation in so much as to establish an effective control of the executive power on the legislative power
. Though this opinion can be partly true, we believe, however, that this system was nascent and it could have been operational and doing well with the passage of time. Political and legal ideas could have been developed under that system with the possibility that the useful ideas could have prevailed. They could safeguard the people's rights and public freedoms and remain as deterrence against the risks of legislative deviation. But this system, as said above, collapsed with the fall of the ruling political regime at that time. So, the wheel of development came to a halt. 

What supports our view is that the experiences of the comparative political systems in the field of control of constitutionality passed through similar situations. In their beginnings, they were humble and unable to do what they should do, but with the passage of time they could overcome the obstacles till they reached their targeted goal. As evidence, we can cite the control of constitutionality exercised by the French Constitutional Council under the Constitution of the Fifth Republic issued in 1958. The Constitutional Council was entrusted to regulate the jurisdictions between the legislative and executive authorities; or to put it more accurately, to restrict the powers of the legislative authority versus the government. However, the consequent constitutional and political developments imposed a new situation. Since 1971, the Constitutional Council has exercised its authorities as the faithful guardian of the public freedoms and the protector of the rights of the minorities. All jurists admit the strong position of the constitution in France
. 

2. Control of the constitutionality of laws under the Constitution of the Arab Hashemite Federation.  

The Kingdom of Iraq and the Hashemite Jordanian Kingdom agreed to establish a Federation between them under the name the Arab Hashemite Federation as of 14 February 1958. The Federation was open for other Arab countries to join it.

Clause (11) of the Federation Agreement provided that the Federal government shall promulgate a constitution according to the basics stated in the agreement. The constitution of each country that joined the Federation will be amended to the extent and limits provided in the Federation Constitution
. In application of the afore-said Clause (11), Constitution 30/1958 was promulgated as the Constitution of the Arab Hashemite Federation.

The Constitution established a constitutional court and entrusted it with many powers required for managing the affairs of the Federal State. For the purposes of this paper, only two functions of that court will be discussed
:

1. Interpret the Constitution.

2. Exercise control over the constitutionality of laws and Federal decrees.

According to the constitution, the constitutional court consists of a President and six (6) judges, three of them are selected from the Court of Cassation in each of the Federation's states or from among senior jurists. The President of the Federation has the power to appoint the President of the Supreme Court and its members with the approval of the Council of Ministers. They may not be removed from their offices
. The constitution provided that the court sits at the premises of the Federal government. The legal quorum for the court to sit is five judges including the Court President.  

The right to initiate a constitutional action rests only with the President of the Federation and the prime minister of each of the states of the Federation. If the court declares the non-constitutionality of an act, it shall issue a decision repealing that act. Thus, the court had subsequent control by way of annulment. The decision must be issued by absolute majority of the court’s members. The court's decisions in general were absolute and binding and their binding effect was enforceable as of the date of issuance. The court also served as a court of appeal with regard to the decisions issued by the Iraqi Supreme Court if the latter delivered a decision incompatible with the provisions of the Federal law
.

However, we have not found in any reference source we have reviewed any indication that the court has exercised its functions neither with regard to control nor interpretation. Hence, our review is limited to the legal aspect only. Undoubtedly, the legal aspect has undeniable important value in the constitutional and political history of Iraq. Regretfully, most of our researchers didn't give due importance to the Federal constitution including the issue of the control of the constitutionality of the laws. They even ignored the mere indication to that important issue. Moreover, the compilers of constitutional documents dropped from them the Federation Constitution while they attached the complete provisions of the Ottoman constitution issued in 1876.

SECTION (2)

Judicial Control of the Constitutionality of Laws

 during the Republican Rule

The monarchy regime in Iraq collapsed on 14 July 1958 and the republican regime was declared on the same date. The state then witnessed successive enactments of several political laws regulating the authorities, specifying their functions and defining the relationship between them. Those laws were called “constitutions". Most of these "laws" didn't include the method to amend them. Therefore, they were in reality flexible and contained no rigid legal rules except a few rules. As the purpose of the control of the constitutionality of laws is to protect rigid constitutions, these laws were void of provisions regulating this kind of control.

1. Judicial control of the constitutionality of laws under the constitution of 21 September 1968

The Political Act issued on July 1968 was an exception. This Act built a special system for judicial control of the constitutionality of laws and entrusted this function to a supreme court formed by an act. According to the constitution, the court has authority to-

· interpret its provisions, 

· decide on the constitutionality of  laws, 

· interpret the administrative and financial laws, and

· decide on the regulations breaching the laws under which the regulations were issued.  

The court's decisions were obligatory
.

Thus, Supreme Court was formed by Act 159/1968
. The court is made up of 8 principal members and 4 reserve members in addition to the President of the court
 who is the President of the Court of Cassation of Iraq or his deputy in his absence. The principal members are: 

1. The Chairman of the financial control council.

2. The Chairman of the legal registration department.

3. Three permanent members of the Court of Cassation.

4. Three senior government officials ranking no less than general manager.

Two of the four reserve members are selected from the judges of the Court of Cassation and the other two from senior government officials. Apart from those who are ex officio members of the court, the members are appointed by decision from the Council of Ministers upon a recommendation from the Minister of Justice. A Presidential Decree is issued for their appointment
.

Article (87) of the Constitution defines the jurisdiction of the court without limitation. The law forming the court, however, added in par. (5) of Article (4) a new function which is to “decide whether decrees are in breach of their legal sources".

However, according to that Act, only the following have the right to initiate an action for the control of the constitutionality laws: 

1- The President of the Republic. 

2- The Prime Minister. 

3- The Minister of Justice. 

4 – The concerned minister. 

5- The Court of Cassation. 

When deciding on an action brought before it, the court of cassation may request interpretation of the constitution or challenge the constitutionality by submitting an application to the President of the Supreme Court who would convene the court to decide on the challenge
.

This means that the control of the constitutionality is raised only by the members of the executive authority and the Court of Cassation. Individuals are not entitled to file an appeal before the court. However, some jurists
 are of the opinion that individuals can challenge the constitutionality of a certain law before the ordinary courts by a plea of nonconstitutionality Therefore, if the plea is, in the opinion of the judge, serious, the judge must submit the case to the Minister of Justice who would in turn demand the Supreme Court to look into the case. If the judge rejects the plea, the appellant may challenge the decision of the court before the Court of Cassation which could in turn demand the court to reverse its decision on the subject.

If the law is proved to be unconstitutional, the Supreme Constitutional Court should issue a decision of annulment. The decision has to be approved by the majority of the court's members. In the event of an equal vote, the President of the court has a casting vote. The effect of the annulment would be put in action from the date the decision is issued
. If the Supreme Constitutional Court is unable to exercise its functions, all constitutional courts’ activities related to it should be halted and likewise the laws regulating them.

2- Judicial control of the constitutionality of laws under the Law for the Administration of the State of Iraq during the Transitional Period.

The regime led by the Arab Baath Socialist Party collapsed following the occupation of the coalition forces of Iraq. An Iraqi authority was formed to assume the rule represented by the Governing Council. The Council formed a committee to work out the State's draft constitution for the transitional stage. After intensified efforts and extended consultations the targeted draft constitution was promulgated and was considered in force till the issuance of the permanent constitution and the formation of the Iraqi government accordingly.  

Section (4) of the Constitution provides that the regime in Iraq is a democratic multilateral federal republic where the powers are to be divided between the federal government, the regional governments, the governorates, municipalities and the local administrations.

The structure of the judicial power is addressed in Chapter (6) entitled “the Federal Judicial Authority”. Article (44) covers the judicial control of the constitutionality of laws. It provides for the establishment of the Supreme Federal Court which will undertake such kind of control.

Paragraph (5) of the afore-said Article provides for the method of forming that court. It states that the court is made up of nine (9) members to be named by the Presidential Council. A chairman of the court is selected from among those members by nomination from the Council of Judges after consultations with the provincial judicial councils.

The powers of the court according to the law are multiple including deciding on  the constitutionality of laws, regulations and instructions (procedures) issued by the Federal Government, the regional governments, the governorates’ administrations, the municipalities and the local administrations upon a challenge to be filed by a claimant against them or if a court suspects them to be unconstitutional. In such a case it refers the matter to the Supreme Court.

The Supreme Federal Court’s control of the constitutionality is a later annulment control and the jurisdiction on the actions filed before it is limited to it alone. It is observed, however, that the competencies entrusted to the court are so unusually expanded with respect to the control systems on the constitutionality in the comparative law.  It could have been diminished and limited to determining the constitutionality of laws only. As for regulations, instructions and procedures they could have been referred to other courts.         

It is also observed that there is inaccuracy in the legal drafting. Item Article (44-b-2) of the law specified exclusively the legal activities subject to control on constitutionality and made it inclusive of laws, regulations and instructions. However the afore-said Article (par. b – 2) adds the word “procedure” to these activities when the court issues its decision of annulment in case the nonconstitutionality is proven.  Our view is that the word “procedure” looks vague when the matter is related to constitutionality.

It is also unfamiliar to us in this regard to open the door widely for individuals without control to initiate the action of constitutionality by annulment. The matter may be proper in the case of the control by injunction associated with judicial precedence. But it is doubtful to depend on it here otherwise the matter will be a kind of Hesba (probate) action in the Islamic Sharia (law). Generally speaking, we are here before transitional legal provisions that have not been applied yet.  If the provisions are moved to practical application, the researcher can form a view on the solutions and applications they will bring about. However, referring to these provisions seems necessary in this context.

Chapter (2)

Considerations Affecting the Judicial Control 

of the Constitutionality of Laws in Iraq

Constitutions contain rules defining the prevalent legal idea (L’idee de droit dominante), or the official idea on the law in the state which includes provisions that put forth the political, social and economic doctrine in it. That idea could be clear, explicit and unequivocal. It could be obscure, so it would then be inferred from the whole folds of the constitutional document. For example, the special section of the Constitution of 16 July 1970 has the title “Judiciary" without following it with the word “authority or power”. It may occur to somebody to imagine that this avoidance of inserting the term “judicial authority” is meant for the judiciary to be a kind of public facility governed by the executive authority and comes under its influence. 

But, as the judiciary is independent and not governed by anybody but the law
 we can then deduce the dominant idea in the folds of the constitutional provisions where it becomes evident that judiciary in reality is an authority, or it is the apparatus of the people’s authority and is not governed by anybody but the law. Otherwise how its judgments would have power over all the people, how it would have the power of the absolute, and how it would have the title of the legal truth? 

This matter calls on us to ask about the dominant idea concerning the judicial control systems on the constitutionality in Iraq during the royal and republican regimes.  Undoubtedly, specifying this idea comes from answering the following questions:

1. Why the Supreme Court during the royal rule was entrusted with the judicial control on constitutionality in accordance with the afore-said legal organization?

2. Why the Supreme Federal Court during the Hashemite rule and in the Law of Administration for the State of Iraq for the Transitional Period was entrusted with the judicial control on constitutionality? 

3. Why the political systems of constitutional character during the republican era were void of legal rules establishing a system for control on the constitutionality? And why the control system on constitutionality was invalidated under the constitution of 21 September 1968 and the Supreme Constitutional Court Law No. 59/1968?

To address these three issues requires us to include the argument related to each one of them:

First; It is impossible to analyze the legal system of the judicial control on the constitutionality during the royal rule in isolation of the political facts in Iraq which accompanied drafting its constitution. This necessitates reference to the British-Iraqi Treaty signed on 10 September 1922. Article (3) of the said treaty stated:” H.M. the King agrees to prepare a draft constitution to be presented to the Iraqi Constituent Council and to enforce this law which shall not contain any thing contrary to the provisions of the said Treaty...” Undoubtedly that matter required the establishment of an executive authority that would have the power over other authorities.

For this purpose constitutional provisions regulating the Supreme Court were to be drafted to guarantee that these provisions – despite their dominant judicial character – were entitled to be influenced by the political directions of the executive authority whether with regard to the court to convene, as it would only sit  by a royal decree issued according to the approval of the Council of Ministers, or in respect of the formation of the court whose members were selected from among the members of the Upper House and who were indebted for their appointment in the House to the executive authority itself. Therefore, to be influenced by the directions and wishes of that authority was doubtless. In addition the court was not a permanent body, but it was formed and convened according to the need. Its members were changeable and not permanent. So, their selection was subject to the wishes of the authority which would select only those it would feel at ease with them.

As for initiating the constitutionality action, the executive authority had the priority in doing it. If it wished to enforce a certain law in its interest despite its unconstitutionality it would abstain from initiating the constitutionality action, even if either of the two houses (lower and upper houses) would initiate the constitutionality action before the Supreme Court. This initiation would not let the court sit any how. Besides, the parliament with its two houses was secured in this regard, as the members of the Upper House were appointed, and the elected deputies of the house of representatives (lower house) could not – as said by the prime minister once during a session of that house held in 1944
 – win the elections unless included by the government in the list of its candidates.

 For all of the above, it was said that the judicial control on the constitutionality during the royal rule was aimed at establishing an effective control of the executive power over the judicial power itself
.

Secondly; Concerning the considerations that governed the establishment of the Supreme Federal Court during the Hashemite Federation, we derive their elements from an objective factor emanating from the nature of the constitutional and political conditions under which the Federation was founded. The form of the new federal state comprising of two states and open to other states to join revealed the emergence of a new constitutional situation where powers and laws would multiply. 

It was inevitable in such a situation that a conflict between the local laws in each country and the federal constitution to occur. Therefore, contradiction between the interests of the federal states was an avoidable. This situation necessarily entailed the establishment of a supreme judicial body to undertake the task of eliminating the difference between the federal states and removing the contradiction between the local legislations and the federal constitution. That made the control of the Supreme Court, established by those who drafted the Iraqi constitution in 1925, a double control. On the one hand the said Court would have to monitor the conformity of the provisions of the legislation passed by the Iraqi parliament with the provisions of the constitution (fundamental law), and on the other hand it would have to monitor the extent of conformity of this legislation with the federal constitution. 

Those considerations seem to us similar in all the federal states, with the potential disparity of their organizational aspects and the difference in the forms of international federations. Therefore, it was said that the right of the federal justice in the United States in exercising control on the constitutionality was not but a fruit of the federal system itself
.

Undoubtedly, those considerations have dictated on those who made the Law of  the Administration for the State of Iraq for the Transitional Period to include in that law a special system for judicial control on the constitutionality in accordance with the afore-said formula.

Third: It is necessary to note that our argument on the question raised in this part is centered on the period of the republican political laws starting from the constitution issued on 27 July 1958 till the constitution issued on 16 July 1970.  

The royal regime collapsed in 14 July 1958 and the republican regime was declared. Several political laws followed in succession to organize the authority. None of these laws was a result of the people's constituent will. Therefore, the facts of the constitutional history clearly reveal that all these laws of constitutional character were representing the ruler's norms, traditions and thinking in written documents that were given the name "constitution". These facts similarly assert that the rulers who successively assumed power by force did not realize the notion of constitution as an expression of the people of their constituent will, This will is manifested in setting up legal rules on which the authority would be established, transferred and exercised on the basis of freedom and constitutional legitimacy which is based on public content and separation between the authority and those who exercise it
.

As these laws represented the thinking of those who were assuming power, the features of these laws constitute concentrating utilitarian powers in the hands of those persons and were to be merged in them. The provisions related to the human rights and public freedoms borrowed from the Islamic Sharia and the declarations of human rights were not but a kind of illusion and a “prohibition of evasive legal device”. The gap was wide between those idealistic provisions and their applications immersed in the abyss of power deviation.

Thus, fundamental rights and liberties of the individual had become the fertile ground of the rulers' abuse by their enacted legislations or by the material acts they had committed in their name. What aggravated the gruesomeness of their action was the absence of a control system on law constitutionality, and the presence of helpless and powerless judiciary after it was oppressed by the executive authority which finished off its independence, spoiled many of its men, toppled the best of them and shackled the others.  All these, and many, many more had robbed what could be overstated as the legislated “constitutions” which were stripped off every legal value and were turned - as described by Maurice Duverger
-into a mere work program for those holding power.

The situation was aggravated by the fact that those holding power were not apprehensive of any opposition against their legislated constitutions, which embodied the concentration of power in their hands and the absence of a legislative power representing public will actually and truthfully. Consequently, these constitutions were dominated by what was called the idea of revolutionary legitimacy instead of constitutional legitimacy. The decisions that had the power of law became the legislative tool representing the regime and the established basis in the authority's exercise of its powers. 

Due to the above, the constitutional structure of the judicial control system on the constitutionality under the constitution of 21 April 1968 constituted a kind of constitutional nonsense and a combination of the two antitheses, while the two antitheses could not meet. So, enforcing the rules of that constitution was halted and deactivated. When the (Constitution) of 16 July 1970 was promulgated it was void of a provision abrogating the Constitution of 21 September 1968, but it included a provision in its Article (69) providing that (all) the laws and decrees of the Revolutionary Council in operation before the promulgation of above-said constitution shall remain in effect under the new Constitution and might only be repealed or modified in accordance with the method specified therein.  

Under this constitutional provision a question arose on the fate of the Law on the Supreme Constitutional Council, which was issued in application of Article (87) of the Constitution of 21 September 1968
. Jurists raised that issue by way of interpreting the constitutional provisions with the aim of reaching the prevalent legal idea and finding out the answer on the fate of the court. Hence, ideas were exchanged in this connection and varied according to the following
:

1- An opinion was voiced that the law on the control on the constitutionality had been repealed with the annulment of its legal source in the Constitution of 21 September 1968. Article (69) of the Constitution of 16 July 1970 was restricted to ordinary laws, excluding the laws that had constitutional character. Proponents of that opinion supported their view by saying that constitutions – including the law on the constitutional court No 159/1969 – were by meaning those laws provided for in the Constitution and the subjects they must address are specifically identified. So, these laws would be repealed with the annulment of the provision they were legislated under it. 

Arguing differently would lead to the emergence of unconstitutions. That was a serious matter and it was impossible that those who drafted the constitution would have meant it
. We believe that this view implies a justification for not applying the law on the unconstitutionality and not an interpretation of it. 

It is observed that the provision of Article (69) of the Constitution of 1970 was an absolute rule. The legislator used herein the wording (all the laws and decrees that have the power of law). We don't see a reason to restrict this absoluteness by making the wording restricted to the ordinary laws excluding the constitutions. The word (all) then must be enforced not ignored. Moreover, if the law on the constitutional court had lost its constitutional source by abrogating the Constitution of 21 September 1968, it is proven that it had found a new constitutional source in provision (69) of the Constitution of 21 April 1970, which provided for the absolute stay of all the laws and decrees that had the power of the law and were in operation before its enactment.

2-  A second opinion argues that the law forming the court remained in force and was not repealed by the annulment of the Constitution of 21 September 1968, and that the court could have exercised its functions according to the provisions of its law. However, if this opinion is right, the constitutional reality showed that the court failed to take the necessary executive procedures to warrant the operation of the law on the constitutional court and to enable its members to carry out their judicial competencies on constitutional control.

3- There is a third opinion whose advocates argue that repealing  the law forming the court was not an outcome of the annulment of its constitutional source, but as a result of the custom of not enforcing it under the Constitution of 1970. But we believe that this argument is refutable, as the conditions of custom are not met in this case. Failing to enforce the court's law is not but a mere moral element of the custom, especially as the conditions of applying the law are met and that the legal conscience in Iraq had the motives to legislate this law indicated in the explanatory note of this law
.

The most favored opinion on this matter is that the law forming the Constitutional Court remained in force under the absolute operative part of provision (69) of the Constitution of 16 July 1970. However, failing to enforce it made it suspended and not repealed. This interpretation is in line with that of those who were assuming power at the present time. The presence of the law constituted a "prohibition of evasive legal device". Failure to enforce it reveals their intention.  

CONCLUSION

When the democratic principles prevailed in the 19th Century with the idea of the representative sovereignty, they brought about with them the tendency to glorify the public will. The sanctity of the legislation expressing that will was implanted in the jurists’ minds as well as the perfection and adequacy of that concept. Some have gone so far and said that only through legislation, laws are enacted. Legislation, it was said, is a creature of an infallible authority. Judging by its source, legislation is supreme. There should be no control over the acts of that authority except the conscience of its members.

But, other jurists rejected this opinion. They asked whether legislation, here, means the positive law, which actually expresses the public will, or the law imposed by certain group and wrapped with the legend and illusion of the public will. After more than two centuries of the legislative assemblies’ dictatorship, the idea of the supremacy of the law became deeply rooted. However, it was asserted that the State must not only be protected by the law but also from the law itself when necessary. Hence, the rights and freedoms of the individuals imposed themselves on the legislation itself and rose above it. It was against that background that a new correct interpretation of the principle of the separation between powers came to light. According to this interpretation, the separation between powers can never be absolute, but it is rather a relative separation based on cooperation and mutual support in the interest of the State. 

It followed that the concept that the law is the creation of the parliament alone no longer exists in reality. Indeed, the law is now the outcome of the efforts of all the State's institutions. It is proposed by the government; debated and enacted by the parliament; and applied and controlled by the courts. The judiciary may refuse to apply the law, if it is against the constitution. They can annul the law or give advice to the legislative authority so that it would not make mistakes
. The idea of the judicial control of the constitutionality of laws, thus, emerged as an essential basis in building the lawful state and a basic guarantee to safeguard the supremacy of the Constitution and to protect the individual rights and freedoms.

There are two systems of control of the constitutionality of laws; the political control and the judicial control. We side with the judicial control in Iraq for the following reasons:

1- Iraq has known the judicial control of the constitutionality of laws since it was introduced for the first time by the constitution of 1925 and the subsequent constitution of September 1968. If this didn't reap fruits, except relatively, that was because the prevalent idea deviated from establishing the control and turned into a guarantee for the domination of the executive authority over the parliament. The Executive was not, as it should be, a protector of the supremacy of the constitution. 

Thus, the legislator of the sought-after constitution is required to  be strictly careful to make the prevalent legal idea very precise in the drafting in order to make it go in line with the supremacy of the  Constitution and not to achieve the supremacy of an authority over the other. As there is consensus on the need for the judicial control of the constitutionality of laws, the legislator should not deviate from that approach.

2- Our judiciary comprises the elite of the nation who are imbued with the respect of the law. The principles of justice are implanted in their hearts. They, by the nature of their posts, believe in the principle of legitimacy. This principle cannot be established and settled if it is not supported by free and independent judiciary. Therefore, the judiciary should be protected against aggression and tyranny
. Only is the judiciary that can safeguard the rights and public freedoms against the deviation of the parliamentary legislation.

3- The sought-after constitution should enlighten the rulers about the role of the constitutional judge in building the lawful state in Iraq, guaranteeing the supremacy of the Constitution and safeguarding the public rights and freedoms.  The rulers should not be afraid of the role of the judge when he interprets the implications of the constitutional document to deduct the correct rule and exclude the rule, which breaches the constitution. 

Judge Hughes, President of the Supreme Court in the United States puts it simply "We comply with the constitution, but the constitution is what we say
”. Thus, the court is really the bulwark safeguarding the constitution and the resort to those who are harmed by the whims of the legislators and their deviation.

4- With the sought-after constitution, whatever the idea dominating it, whether it moves towards the simple unified state or the federal state, the role of the judicial control of the constitutionality of laws should guarantee in both cases the supremacy of the constitution and safeguard individual rights and freedoms. In this regard, consideration should be given to the different role of the judge under the federal state. The judge should reconcile the tendency to be united in Iraq with the tendency to have autonomy in the regions enjoying federal independence. This mission, we think, will be the most serious mission entrusted to the constitutional court.

5- In conclusion, whether the legislator adopts the system of control of the constitutionality of laws, or not, we believe that the ordinary courts in all cases have the right to interpret the constitution while hearing the cases brought before them. The judge should always look for the legal rule that must be applied and abstain from applying the lower rule running against the constitution. A major obligation of the judge is to find out the higher rule and raise it above the lower one. The judge should not by any means be driven towards legislative deviation.
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