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beneficiary is not stated the cheque shall be deemed to be 'to
bearer'.

{3} & c¢hegue made payvable in Irag and marked 'not
negotiable' shall not be paid except to the bearer who received
it marked as such,

Article 144, - (1) A cheque may be drawn to the drawer's or
ancther person's ocrder,
{2} A bank may &t the smae time be the drawer and drawee.

Article 145, - A stipulation in the chegue for payment of
interest is void.

Article 146, - The drawer shall be liable to pay the sum of the
chegue and any stipulation by the drawer exonerating himself of
such liability shall be nuil and veid, ’

Article 147, - {1} A chegque made pavable to a named person
shall, regardless of whether it is made *to order’ or not, be
negotiable by indorsement.

(2] A chegue made pavable to a named person may not be
negotiated, if marked *not to order' or any other similar term,
except in accordance with the provisions relating to the agsion-
ment of a right. ; ’ i

(3) Indorsement wmay be made to the drawer or any other
liable party; such person may re~indorse the chegue,

Article 148. - Indorsement to the drawee shall be tantamount to
quittance, save when the drawee bank has several branches and the
indorsement is made in favour of a branch other than that on
which the cheque is drawn,

Article 149, - {1) Save where otherwise stipulated, an indorsger

is liable for payment of the value of the cheque,.
{2} The indorser may ban re-indorsement of a4 chegue in
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which ¢ase he shall not be ilable on the chegue to holders there-
of by subsequent indorsements.

Article 1730, - The possessor of a cheque negotiable by indorse-
ment is deemed to be its lawful holder if he proves that he has
title theretg by consecutive uninterrupted indorsements, even
when the last indorsement was in blank; crossed indorsements
shall be deemed to be void in this regard. Where a blank
indorgsement is followad by another indorsement, he who subscribed
his hand to the latter indorsement shall be deemed to be the
person tc whom the right to the chegue has passed by wirtue of
the blank indorsement.

Artjcle 151, -~ Where a person loses possesgion of an indorsable
cheque as a result of an incident, the person to whom this chegue
has passed shall not be required to abandon possession thezeof if
he proves his right thereto in the manner set down in Article 150
hereof, unless he has acquired possession thereof in bad faith or
had committed a gross fault in acquiring possession thereof,

Article 182, « An indorsement made on a chegue 'to bearexr’
renders the indorser liable ip accordance with the stipulation
for recourse; such indorsement shall not result in making the
instraoment & cheque 'to order',

Article 153, - {1} An indorsement made in the wake of a protest
after the expiry of the time limit for presentment of the cheque
shall produce only the effects of the assignment of a right.

{2} An indorsement which is not dated is deemed to have
been made before the protest or before the expiry of the time
Iimit for presentment of the chegue, unless it is established
otherwise,

{3} Indorsements may not be pre~dated; pre~dating indorse-
ments shall be deemed to be a forgery.

Article 154, - (1) An accommodation party may 4guarantee the

1,2-46



TRAQ 182/85: LAW OF COMMERCE

_payment of the entire or part of the value of the chegque,

) (2) The accommodation must be from a third party other than
the drawee and may alsc be by any of the signatories of the
cheque,

Article 155, « (1) A cheque is payable on sight and any contrary
provision shall be null and void,

{2} A cheque pressnted for paymant bhefore the date stated
thereon purporting to be the date of issue shall be payable on
the date of presentment, ’

{3) Where the consgideration for payment is less than the
amount of the cheque, the holder may require the drawee to pay

the consideration available as part payment of the chegue value,
make an entry to that effect on the back of the cheque, and issue
him with & certificate to that effecty; the right of recourse on
the sum unpaid is proved by such certificate or by a protest.

Article 156, - (1) A chegue drawn and made pavable in Irag shall
.be presented for payment within ten days.

{2} WwWhere the chegue is drawn abroad and made payable in
Irag it must be presented within sixty days,

{3) The time limits set down in the preceding two para-
graphs begin to run from the date on the chegue purporting te be
the date of issue.

} {4} Presentment of the chegue to a bank which reguires by
telephone or telex freezing the value thereof with the drawee
bank is tantamounit to presentment for payment.

Article 157, - Where a chegue is drawn between iwo countries
using different calendars, the date of itg issue shall be
adjusted to¢ the corresponding date of the calendar year of the
place of payment.

] Article 158, ~ {1) The drawee may pay the value of the chequs

after the expirty of the time limit for presentment,
{(2) Obijection to the payment of the chegue shall not be

1., 247



IRAQ 14&2/85: LAW OF COMMERCE

allowed except where it is lost or the holder is adjudged
insolvent,

{3) 1In spite of the drawer's objection te payment of the
cheque, +the bank must pay the value thereof, in other than the
two cases provided for in paragraph (2) of this Article; the
court may not decree to basn payment even where an action on the
main issue has been initiated.

Article 159, - Where the drawer dies, is adjudged insolvent or
bacomes incapacitated after issuing the cheque; none of its
effects shall be altered, with due consideration of the pro-
visions of the tax laws.

Article 160, - (}} Where several chegues ars presented simult-
anecusgly and the consideration is insufficient to pay their
entire value, due regard must be had of the dates of their issue.

{2) When all the cheques presented originate from the same
thegque booklet and have the same date of issue the cheque bearing
the first serial number shall have preference, unless it is
proved otherwise,

Article 161, -~ {1l) Where it is stipulated that a cheque be paid
in Irag in a foreign currency, its value must be paid in the
currency of Irag converted at the rate of exchange prevailing on
the date of presentment; where payment is not effected on the
date of presentment, the holder may require payment of the value
of the chegue converted into the currency of Irag at the prevaile
ing rate of the Central Bank of Irag either om the date of
presentment or of payment.

(2} In all cases, dealings in cheaues may not be contrary
to the laws of the Central Bank cof Irag, the Foreign Exchange and
the directives issued pursuant thereto,

Article 162, - An aceommodation party who has incurred liability
in case of the losz of a chegue 'to order' shall be discharged of
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}said liability after six months if no claim is inveked nor an
" action is initiated during the said limit,

Articie 163. - (1} The owner of a chedque to bearer which is lost
or destroyed may lodge an objection to payment of its value with
the drawee and must give the number, sum, name of the drawer and
such other particulars which may help to identify the cheque, as
well as the circumstances of the loss or perishing: when it is
impossible to furnish some of the Fforegoing particulsars the
reasons therefore must be stated; if the objector has no domicile
in Irag he mrust elect a domicile therein.

{2} When the drawee recsives the objection he must refrain
from paying the value of the cheque to whoever has possession
thereof and must set aside the consideration for payment thereof
until the matter is decided,

{3} The drawee shall at the obiector's cost cause an
advertisement to be made of the fact in a daily newspaper giving
.the numbexr,; sum of the Iost or destroyed cheque and the names and

addresses of both the drawer and obilector; any disposal in regard
to the chegue after the date of the foregoing advertisement shall
be null and void.

aArticle 164, -~ {1} The person haviag possession of the cheque
mentioned in Article 163 hereof may dispute the objection with
the drawee, who mugt receive the chegue frowm him against receipt:
the name and address of the possessor of the chegue shall then be
sent to the objector by registered letter,

{2} He who has possession of the chegue shall send notive
by registered mail to the objector requiring him to initiate
action claiming title to the chegue within thirty days of the
receipt date of such notice; the notice shall state the csuses
which led to possession of the chegue and the date,

{3) If the obkjector fails to bring actiom to support his
«claim of entitlement to the chegue within the time limit set down
in paragraph (2) of this Article the cogurt shall at the request
of the person having possession of the chegue dJdismiss the
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cbjection; in which case the possesser of the chegue shall in
regard to the drawee be deemed to be its lawful owner,

{4) 1If the objector initiates an action claiming titie to
the chegque, the drawee may not pay its value except to either of
the litigating parties who produces to him a f£final Judgement
establishing title to the chegue or an amicable settlement
approved by botbh parties acknowledging him to be +the title
holder; the court shall decide on the entitliement action in
accordance with the provisions relating to recovery of movables
and the note to bearer provided for in the Civil Law.

Article 165. - (1) Where the possessor of a chegue fails, within
gix mounths from the date of filing the obijection stipulated in
Article 164 hereof, to claim payment of the walue of the chegue,
the court may, a8t the regquest of the objector, decree that he is
the rightful owner of the cheque and to receive itz value froam
the drawee,

(2} If the objector fails to present the petition as stated
in paragraph (1) of this Article, or if he submitted a petition
which was dismissed by the cgourt the drawee must re-credit the
consideration for paymaent to the drawer's account,

Article 166, — {1} The drawer or holder of a chegue may Cross
it; the crossing shall have the effects mentioned in the follow-
ing article,

(2) Crossing shall be by drawing two transverse parallel
lines on the face of the cheque,

{3} Crossging may be general or special,

{4} When no writing is made hetween the lines or the word
'bank® or any other word indicating this meaninyg is inserted
therein, the crossing is general; when the name of a specific
bank ig inserted within the lines, the crossing is speclal,

{5} A general crossing may be transformed into a special
one but a special crossing cannot be changed to a general cross-
ing,
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{6) 'the cancellation of the crogsing or of the name of the
hank inserted within the lines shall be deemed null and void.

Article 167, - (1) A drawee may not pay a cheque generally
crossed except to one of his c¢lients or to a bank.

{2) A drawee may not pay a chegue Specially crossed except
to the bank whoge name is written within the lines or to the
customer of such bank: however, the bank whose name is written
within the lines may designate another bank to receive the value
of the cheque, ,

{3} A bank may not acguire a crossed chegue except from a
client or another bank nor may it receive the valus thereof on
behalf of other than the foregoing parties,

{4) A drawee who fajils to obsserve the foregoing provisions
shall be liable to pay damages up to the value of the chegue,

{5 The word ‘'‘eclient' in this Article means any person who
has an account with the drawee and has obtained or has a right %o
obtain a chegue booklet therefrom.

Article 168, - (1} The drawer or holder of a cheque may stipu-
late that it be not paid cash by writing on the face thereof *to
e entered into the account’® or any other writing indicating the
same meaning; in such case, the drawee shall discharge the chegque
by entries in his books, i.e, eatry in an account, bank transfer
ar set off; sald entries are tantamount to payment,

{2} Cancellation of 'to be entered into the account® shall
be disregarded.

{3) Where the drawee fails to observe the foregoing pro-
visions he shall be liable for damages up ko the value of the
chegue .,

article 169, - (1) The holder of a chegque may have recourse
against the drawer, indorsers and other parties liable thereon
when 1t is presentéd within the prescribed time 1imit but not
honoured and the fact is established by a protest, in lieu of a
protest, failure to pay may be established by a statement, dated
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and written on & chegue jtself, to that effect from the drawee
stating the date of presentment of the cheque,

(2) The writing of such statement on the chegue may not be
refused when requested by the holder, even when the chegue stipu-
‘lates 'recourse without costs'; however, the drawee may reguest a
grace period not extending beyond the day following that of the
presentment of the chegue, even when the preasentment occurs on
the last day of the time limit set therefor.

Article 170, - Bishonouring a cheque shall be established in the
manner provided for in Article 16% hereof before expiry of the
time 1imit for presentment; Dbut where presentment is made on the
last day of such time limit, the dishonouring may be established
on the work day which follows.

Article 171, -~ (1} Where the cheque is not presented, protested
ar alternative action is not taken in respect thereof within the
prescribed time limits, due to a force majeure, the time limits
prescribed shall be extended until the force majegure has ceased.

{2) The holder of a cheque shall without delay sent notice
to hig indorser of the force majeure and enter such notice, dated
and signed, on the chegue or the paper attached thereto; the s#id
notice shall be served by one indorser to his predecesser and sco
on up te the drawer, as gtipulated in Article 104 hereof.

{3) On cessation of the force majeure the holder must
present the cheque for payment without delay and where.relevant
protest or take such alternative action as is necessary.

{4} Where the force majeure continues for more than fifteen
days calculated from the date on which the holder served notice
on his indorser of the force majeure, even when such date happens
to be before the expiry of the time limit for presentment of the
cheque, recourse may be made agajinst the parties liable thereon
without having to present, protest or take alternative action in
regard to the chegue, save when a longer time limit is stipulated
in another law for the right of reuvourse,
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{8) Mattera related to the person of the holder of the
cheque or to the person of he whom the holder appointed to
present or protest the cheque shall not be deemed to be a force

ma [eure.

Article 172, - 'he holder o¢f a chegue reserves the right of
recourse against the drawer even when the holder fails to present
it Eor payment to the drawee, to protest or carry oub any alter-
rative action within the legal time limit, unless the drawer had
provided the consideration for payment which remained with the

} drawee until the expiry of the time limit for presentment after
which the consideration ceased to exist through an act not attri-
buted to the drawer,

s

Articie 173, - The drawee shall alone he liahle for the damages
resulting from t;e payment of the value of a cheque where the
drawer's signature was forged or the particulars of iis text had
.been altered, provided the fault is not attributable to the
drawer whose name is shown on the cheque; any stipulation other
wise shall be null and void. The drawer shall be particularly
deemed to be at fault if he falls to exercise the care te safe-
giard the chegue booklet delivered to him which an ordinary man
would normally exercise,
! Article 174, ~ A chegue, other than *to bearer', may be drawn in
& gset, when it is drawn in Irag and made payable in-a foreign
country, or vice versa,

Article 175, - (1) Actions of recourse by the holder of a cheque
against the drawer, indorsers and other parties liable on the
chegue shall be barred after six months from the expiry date of
the time limit for presentment,
{2) Actiong of recourse by one liable party against another
! shall be barred after six months from the date of payment by a
party liable or from the date of ¢laiming payment through the
courts,
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{3) Actions of recourse by the holder against the drawee
shall be barred after three years Erom expiry of the time linmit
for presentment of the cheque.

Article 176, — {1) Where an action has been initiated the time
limitation stipulated in Article 175 hereof shall begin to run
only from the date of the last action taken thereon.

{2} The foregoing time limitation shall not apply if the
debt is established by a judgement or when it is .acknowledged by
& separate inztrument in zuch manner which results in re-greation
of the debt,

Article 177, - The prescription by time limitation of an action
claiming the value of a chegue shall not bar the holder to claim
from the drawer whe had not provided, or had provided and
recovered, all or part of a congideration for payment, Lo return
what he had unlawfully taken,

Artiels 178, = Where a criminal <case has been brought against
the drawer for any of the cheque offences stipulated in the Penal
Law, the holder of the chegue who claimed the civil right may
apply to the competent court to enter judgement in his Favour for
payment of a sum equal to the unpaid part of the value of the
chegue, as well as legal interest on such sum which begins to run
from the date of presentment of the chegue for payment, in
addition to damages, where necessary; the holder, mdy, if he
elects to 4o so, claim hig rights before the civil courts,

Article 179, - In commercial matters, the creditor may ohlige

the debter to pay the debt by chegue where the sum of the debt
exceeds ten thousand dinars.
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CHAPTER &
COMMON PROVISIONS 70 NEGOTIABLE INSTRUMENTS

Article 18, -« {1) Service of notice of a protest for non-
acceptance or for non-payment must be through & notary public.

{2) Service of the notice of a p?otest for non-acceptance
or for non-payment shall be at the domicile of the person liable
on Lthe negotiable instrument,

{3) The protest for non~acceptance or for non-payment must
contain a true copy of the negotiable instrument as well ag the
inscriptions thereon regarding acceptance, indorsement, accom-
modation, -payment of the value thereof, where necessery, and
other particulars; the protest shall Further contain the notice
to pay the value of the instrument and a note whether the person
who is to accept or pay the value thereof was present or absent,
the grounds of refusal of acceptance or payment of the wvalue
thereof, the failure or abstention of signing and the sum paid on
account of the instrument, in case of a partial payment,

Article 181, — Save in the cases set down in the law, neo
instrument shall replace a protest.

Article 182, - {1) Where the date of maturity of & negotiable
ingtrument falls on an official holiday payment of the wvalue
therecf may be claimed on the work day which follows,

{2) Mo action may be taken in regard to & negotiable
instrument, such as presentment for acceptance or protest, exgept
on a work day.

{3} Where a time limit bhas been fixed for taking any action
in regard to a negotiable instrument and the last day thereof
happens t¢ be on an official bank holiday, it shall be extended
to the work day which follows,

{4} The first day of the legal or contractnal time limits
for negotiable instruments shall not be included for calculation
thereof,
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Article 183, - The courts may not grant time limits for payment
of the value of or take any action im regard to a negotiable
instrument other than those provided for in the law,

Article 184, - The acceptance of a creditor to receive a nego-
tiable instrument in settlement of his debt shall not entail the
re-~creation of such debt unless it is obvious that the intention
of the contracting parties was to re-create the debt,

Article 183, - (1) An instrument which is made in connection
with a commercial operation stipulating payment of 2 sum of money
or delivery of goods may bDe negotiated by indorsement, if it is
te the order of the creditor or by delivery 1if it is to the
holder,

2} Ipdorsement or delivery entails pasging of all rights
arising from the ingtrument to the new holder,

(3} Im case of indorsement, the indorser shall be liable to
pay the right established in the instrument on the date of
maturity, unless it is agreed to make the liability dependent on
the existence of the right at the time of indorsement,

{4) The debtors may not in all cases adduce against the
holder of the instrument defences based on their perscnal
relationships with the maker or the previocus holders thereof,
save where the holder had at the time of obtaining the instrument
acted with intent to harm them,
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BART IV - COMMERCIAL CONTRACTS % BANKING OPERATIONS

CHAPTER 1
COMMERCIAL CONTRACTS

Secvrion One
Commerciar MorRToAGE

Article 186. - The provisions of this section shall apply to
every mortgage of a movable property made as security for a debt
considered to be commercial in regard to both debtor and creditor
or te either one of them.

Article 187, -~ {1} In order for a mortgage to be contracted and
be enforceable against the debtor and third parties, the
possession of the mortgaged property must pass to the mortgagee
or kG a trustee appointed by both contracting parties,

{2} The creditor mortgages or the trustee shall be deemed

ta have possession of the mortgaged propertyv:

{a) if it is placed at his disposal in stich manner as will
lead third parties to believe that the property has
entered his custody;

{b} if he receives an instrument representing the mortgaged
property which vests a right unrto the possessor to take
delivery thereaf.

Article 188, - 'The right to & mortgage is transferred Dby
delivery of the documents establishing it; where the document has
been deposited with a third party, delivery of the receipt of
depogit shall be deemed toc be & delivery of the document itself,
provided the document is identified adequakely {negiting
ignorance} in the receipt and provided the depositary accepts
possession of the-dccument an behalf of the mortgages; in such
case, the depositary shall be deemed to have abandoned evéry
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right to withhold the document for his own benefit for a cause
preceding the mortgage, unless he bhad reserved said right on
accepting possession of the document on behalf of the mortgagee.

Articie 2188, — {1) Rights established by nominal instruments
shall be mortgaged by an asscignment ko that effect and shall be
entered in the books of the party issuing the instrument.

{2) Rights established by a promissory note to order shall
be mortgaged by an endorsement stating that it is for mortygage or
any other words purporting the same meaning,

{3) The mortgage referred to in paragraphs {1} and (2} of
this Article shall be effective against the debtor without being
served on or accepted by him.

Article 190, - The mortgagee shall, if reguested to do so,
deliver to the debter a receipt stating the nature, typé,
quantity, weight and other identifying particulars of the mort-—
gaged item.

Article 191, ~ The mortgagee shall use for the debtor*s account
all the rights and proceedings relative to the mortgaged item and
shall receive the value, profits, interest and other resultant
sume thereof; he shall deduct the sums received from the debt
subject matter of the mortgage.

Article 192, - (1) Where the mortgage is for a fungible
property, the moritgage remains valid sven where another fungible
item has been replaced for the mortgaged item,

{2} Where the mortgaged property is not fungible, the
debtor may replace it by ancther item provided an sygreement to
that effect iz contained in the mortgage deed and provided also
that the replacement is acceptable Lo the creditor,

Artiele 193, - {1} Where the debtor fails to pay the mortgage
money (debt) the creditor may, after the lapse of seven days from
the date of a notice served on the debtor requiring payment of
the debt, apply to the court for leave to sell the mortgaged item
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as of urgency, in accordance with the Law of Civil Procedure and
in the manner designated by the court,

{2} ‘'Phe mortgagee shall have a priority right over ordinary
ereditors to collect his debt - principal, interest and expenses
~ from the resultant price of the sale.

Article 194, - Where the mortgage covers several properties, the
mortgagee is entitled to designate the property to be scld@, save
where otherwise agreed in the mortgage deed with .the debtor; the
sale shall in all cases cover not more than such property which
is adeguate to pay the creditor's debt,

Article 135, « Where the mortgaged jtem is liable to perish or
to sustain damage or where its maintenance necessitates eXorbi-
tant expenses and the debtor is unwilling to offer a replacement,
the creditor may apply to the court for leave to sell it, in
which case the mortgage is transferred to the resultant of the
sale, ’

Article 196, - A sgtipulation in the mortgage deed or an agree-
ment concluded thereafter which vests unto the mortgagee creditor
a right if the debt is not paid on the date of maturity to own or
sell the mortgaged properiy without observing the provisions of
Article 193 hereof, shall be null and void.

Article 197, - Where the subject matter of the mortgage are
securities or other negotiable instruments which came into the
mortgagee's possession pursuant to another cause which preceded
the mortgage, he shall be deemed to have possession thereof in
his capacity as creditor mortgagee when the mortgage was created,

Article 198. - 'the owner of securities or other negotiable
instruments which had been offered by other than the debtor,
shall not be liable to pay the debt established by the martgage
except in his capacity as guarantoer in rem,
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Article 199, - A third party appointed by both parties to have
poszession of the securities or other negotiable instruments is
deemed to have waived all his rights to withhold them on the
strength of a cause precedent Lo the mortgage, unless he had
reserved said right when he accepted to take possession of the
mortgaged instruments for the acgount of the creditor mortgagse.

Article 2900, - Where the entire value of the security or any
other negotiable instrument had not been paid at, the time when
the instrument was offered as pledge, the debtor shall when
called upon (requested tc &o s50) pay the unpaid part thereof at
least two days before the date of maturity thereof; if he fails
to pay, the mortgagee may apply to the court for leave Lo sell
the ipstrument; he shall pay the outstanding part of the value of
the instrument from the proceeds of the sale and keep the balance
as segurity for his debt,

Article 201, - The order of the mortgagee's right shall remain
valid as regards the contracting parties and third parxties in
terms of the profits of the mortgaged instrument and its
interest, as well as the instruments which will replace it and
its value where it had been paid prematurely {prior to the date
of maturity),

Secrian Two
Bepostt N PusLic Depors

Article 202, « (1) The deposit in public depots is a contract by
which the depositary - natural or juristic person ~ undertakes to
receive and keep goods For the depositor or the person to whom
ownership or possession of such goods passes by virtue of the
documents representing them,

{2) Premises where goods are accepted as depesits but which
do not issue a certificate of deposit and a mortgage deed shall
not be subject to the provisions of public depots,
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(3} A public depot vested with power to issued negotiable
documents representing the goocds deposited may not be established
or set up eXcept pursuant to a licence from the competent
authority and in conformity with the conditions and terms set
forth in a regulation,

Article 203, - (1) "he depositor shall submit to the depositary
correct particulars regarding the type, nature and the value of
the goods deposited,

{2} ‘*he depositor may inspect and take samples from the
goods delivered to the depogitary for his account,

Article 204, - {1) The depositary shall be iiable for the goods
deposited with him op to such sum which does not exceed that
gstimated by the depositor,

{(2) #he depositary shall not be liable for the perishing of
or damage suffered by the goods as a result of force majeure or
because of the nature of packaging of the same,

Artiecle 205, - A depositary may petition the court to authorise
him to sell the goods in case of impending deterioration, if it
ig impossible to receive instructions from the depositor regard-
ing action in respect thereof; the court shall specify the method
of sale,

Articlie 206, ~ ({1} The depositor shall receive a Cerfificate of
Deposit stating his name, occupation, domicile, as well as the
nature, type and guantity of the goods and such other particulars
which may be needed (o identify and fix the value thereof; as
well as the names of the depositary and the company insuring the
goods {if any), and a note showing the dueg and taxes accruing in
respect thereof,

{2) A mertgage deed containing the same particulars as
those stated in the Certificate of Deposit shall be attached to
the Certificate of Deposit.
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{3) The depositary shali keop certified ture cveopies of both
the Certificate of Deposit and the mortgage deed.

Article 207, - (1) A Deposit Certificate and mortgage deed may
be issued in the name or to the order of the depositor.

(2} Where the Deposit Certificate and mortgage desd are to
the depositor’s order, he may assign them together ¢r separately.
by indorsement.

{3} The endorsee of a Deposit Certificate .or a mortgage
deed may apply to have the indorsement and his address entered on
the copy kept by the depositary.

Article 208. -~ {1} The indorsement of the Deposit Certificate
and the mortgage deed must be dated.

{2) Where the mortgage deed only iz indorsed, the first
indorsement shall be coupled with the condition of ‘'order' and
must zhow the principal sum and interest of the mortgage, the
date of maturity, the name, occupation and domicile of the
creditor and the indorser's signature,

{3} The first indorser shall) apply to have the indorsement
of the mortgage deed and the relevant particulars entered in the
books of the depositary and a note to be made on the mortgage
desd to that effect,

Article 208. - (1) The holder of both the Deposit Certificate
and the mortgage depd is entitled to take delivery of the
deposited goods; however, he may subdivide the goeds into lots
and obtain a Deposit Certificate and mortgage deed for each such
lot, to replace the Deposit Certificate and the mortgage deed of
the whole comsignment, :

{2} The holder of the mortgage deed only ({without ths
Deposit Certificate) has a mortgage right over the deposited
goods.

{3y The holder of the Deposit Certificate only {without the
mortagage deed) is entitled to recover the deposited goods pro-
vided he pays the debt secured by the mortgage deed, if matured;
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where the debt has not matured, he may recover the goods before
the maturity date of the debt if he deposits with the depositary
an adequate sum to pay off the debt and interest up te the date
of maturity: this provision shall apply where the debt matures
and the holder of the mortgage deed falls to present himself to
receive the debt; however, a part of the goods may be recovered
against payment of a sum gommensurate with such part,

Article 210, = Where the secured debt is not paia on the date of
maturity, the holder of the mortgage deed only, without the
Deposit Certificate, may after Five days from notice to pay
served on the debtor apply o©f the court for lIeave to sell as of
urgency the secured goods in accordance with the provisions of
the Civil Procedure Law; the ¢ourt shall determine the method of
sale,

Article 31}, ~ (1} The morigagee shall collect his debt from the
price of the goods, after deduction of the fellowing sums:
{a} the expenses of gale, storage and upkeep of the goods:
th) the taxes and dues accruing on the goods, :
{2} Where the holder of the Deposit Certificate is not
present at the time of sale of the goods, the sum in excess of
the sum due to the holder of the mortgage deed shall be deposited

. with the court,

Article 212, - (1) The holder of a mortgage deed may not have

recoirse against the debtor or indorsers unless the mcrtgaqed
goods have heen sold and unti]l it is established that the
resultant is not adeguate to pay the debt,

{2} Recourse against the indorsers shall be made within
fFifteen days of the date of sale of the goods, and failing which
the holder forfeits his right of recourse,

{3) In all cases, the holder of the mortgage deed forfeits
his right of recourse against the indorsers if he fails to com-—
mence the sale proceedings of the mortgaged goods within thirty
days of the maturity date of the debt.
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Article 213, — Where the goods suffer an accident, the holder of
the Deposit Certificate or the mortgage deed shall have the same
rights on the insurance sum which becomes due on the occurrence
of the accident as those to which he is entitled on the goods.

Article 214, - {1} Any person who loses the Depesit Certificate
may apply to the court of firgt instance within the Hurisdiction
of which lies the public depot to issue an order for delivery to
nim of a copy of the lost Certificate, provided he proves his
title thereto and produces a guarantor,

{2} A person who logses the mortgage deed may apply to the
court to igsue an order for payment of the secured debt on
maturity, provided he produces a guarantor:; where the dabtor
fails to comply with such order, the person in whogse favour the
order was made may apply for the sale of the mortgaged g¢oods by
applying the provisions laid down in Article 210 hereof, provided
that the indorsement in his favour has been entered on the copy
kept by the depositary and alsc provided the notice requiring
payment contains the particulars of said indorsement,

Articie 215, - (1} Where the depositor fails to recover the
goods on the expiry of the deposit contract, the depoistary may
apply for the sale thereof by following the proceeding laid down
in Article 210 hereof; the depositary shall collect, from the
resultant of the sale, the amounts due to him and hand over the
remainder to the depositor or have it deposited in the Treasury
of the Court,

{2) The provision of paragraph [1} of this Article shall
apply if the contract of deposit is for an unlimited term and the
depositor fails after one year of the date of deposit to recover
the goeds or to express his wish to propagate the contract of
depomit.

Article 216, -~ Any person who establishes or sets up a public

depot without obtaining the licence gtipulated in Article 202€3)
hexeof shall be punished with a fine of not less than five
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. hundred nor more than five thousand dinars and the depot shall be
}

closed,
SecTioN THRes
CuRRENT ACCOUNT
Artigie 217, -« A current account is a contract by which twe

persons agree to have entered in an account by way of reciprocal
and overlapping payments the debts which ariselfrom sperations

! effected between them, such as the delivery of monies, property,
commercial papers (negotiable instruments} capable of ownership
and others, and to replace the settlement of each payment of 3uch
debts separately by a final settlement resulting in the balance
of the account on closing it.

Article 218, - The ownership of monies and property delivered
and credited to the owner inm a current account shall pass to the
OParty who received the same.

Article 219, - A debt existing prior te the contract of a
current account shall be deemed to have been renewed where it has
been aentered in the current account by agreement of both parties;
the riules of time limitations and interest which would have run
prior to entering the debt in the current account shall not run
on said debt,

Artic;e 220, = The entry of an instrument in the current account
is valid provided its consideration is not taken into account
where it is not paid on the date of maturity, in which case it
may be returned to its owner and the entry reversed as stated in
Article 237 hereof,

Article 221. - Individual entries in the cgurrent account, in

their total, shall not be divisible before closure of the account
angd extraction of the balance.
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Article 222, - No set-off may be made between one item in the
current account and ancther in the same account.

Artigle 223, - Individual entries in the current account shall
not cause the forfeiture of the rights of both parties relative
ko contracts and transactions from which such individual entries
have arisen save where otherwise agreed,

Article 224, - PBach party o a current account may at any time
dispose of his credit account except where otherwise agreed.

Article 22%, -~ (1) Payments intoe a current account do not
produce interest unless it is agreed otherwise; interest shall be
calenlated according te the rate agreed provided it does not
exceed the limit set down in the Law,

{2) No intersst on the balance may be calculated save where
the current account is between a bank and another person; when
computing the interest in this case consideration shall be had of
the time limits fixed by the bank for entering interest in the
aceount so long as_the account remains open,

Article 226. - {1) ALl debts arising from business relations
effected by both parties te the account shall be entered by the
operation of law in the current account save when such debts have
been secured by legal or comptractual sgecurities; or where it has
been agreed to exclude the debts from the account,

{2) Debts accompanied by contractual securities establighed
by the debtor or a third party may be entered in the current
account where all the interested parties have agreed expressly to
do so,

Article 227, - Where it is agreed to enter a debt accompanied by
a contractual gecurity in the current account, sald security is
transferred to guarantee the balance of the account on closure in
the sum of the debt without regard to such changes to the account
which may occur during its operation save where otherwise agreed.
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Article 228, - Where the law provides that certain measures must
be taken to give effect te or adduce the security against a third
party neither the transfer to the balance nor the adducing
against 2 third party may be exercised except from the date of
completion of such measures,

Article 229, - (1) Where the individual entries of the current
aceount contain cash debts valwed in various currencies or not-
fungible articles, both parties may agree to have them entered in
the account provided they are entered in separate columns where
consideration shall be had of the similarity of payments con-
tained therein ang provided both parties declare that the account
remains united in spite of the plurality of its entries. .

{2) The balance of the foregeoing columns must be transferr-
able so that at the time fixed by both parties or at the latest
on closure of the account a set-off may be made in regard thersof
in order to exiract one single balance,

Article 230G, - {1) Where & term has been fixed for a current
account it must be closed on the expiry of said period: it may,
however, be ¢losed prematurely by agreement of both parties.

{2} Where a2 term has not been fixed for the current account
it may be closed at any time at the discretion of either party
with due consideration of the notirce time limits agreed.

{3} The account shall be closed where either party has
died, became incapacitated, of diminished capacity or adjudded
ingoivent. : :

Article 231, - Where an account has been opened between a bank
and another person it shall be deemed to be closed at the end of
the financial year of the bank; such closure shall not be deemed
to be a final shut-down of the account, and the balance will be
carried forward to the same account and its movement is reaumed

, on the following day.
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Article 232, ~ Where an account is finally shut the debt of the
balance shall be considered 45 maturing unless the parties have
agreed otherwise and where certain operations which must be
gntered into the acecount and which are stili being transacted
shall when entered tend to amend the sum of the balance, in which
case the debt of the balapce is deemed as maturing from the day
following the last entry resulting from said operations,

Artiele 233. - %he rules of the Civil Law shall apply to the
preseription of the debt of the balance and interest; legal
interest shall run on the debt of the balance from the date of
closure of the account save where otherwise agreed,

Article 234, - Where a debt entered in the ac¢count is eliminated
or its sum reduced due to a cause subseguent to its inclusion in
the account the entry must be cancelled or reduced (as the case
may be) apd the account adjusted accordingly.

Article 235, ~ The creditor of either party te a current accounkt
may effect an attachment on Such sum of the ¢redit balance gf the
debtor which is owing to him from a third party at the time of
effecting the attachment.

Article 236, - (1} Where either party to the account is adijodged
insolvent, a martgage established on the bankrupt's property
after the date set by the court for sugpension of payments to
guarantee the probable debit of the balance may nok be adduced
against the Creditors' Assembly in the sum of the debit balance
on the date of establishing the morbtgage.

{2} The mortdage may be adduced against the Creditors'
Assembly in regard to the difference, if any, between the sum of
the debit balance on the date of establishing the mortgage and
the sum of the balance on closure of the acgcount, unless it is
proved that the contracting party was, on the date of establish-
ing the debt, aware that the debtor had suspended payments,
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Article 237, - (1) Where the resultant discount of a negotiable
instrument is enteéred in the current aceount the person who dis-
counted the instrument may where the value thereof has not heen
paid on the date of maturity cancel the entry by a counter entry,
even where the person who presented it for discount has been
adjudged insclvent.

{2} A counter entry meang entering & sum equal to the value
¢f the negotiable instrument plus the amounts stipulated in
Article 107 hereof on the debit side of the current account,

(3} A counter entry may not be made except in regard to

} such negotiable instruments the value of which had not been paid
on the date of maturity; any agreement otherwisge shall be null
and void.

Article 238 -~ A ase to rectify the current account lg in-
admissible even where the application is based on the commission
of an error, inadvertence or repetition of the entry, in regard

.to entries made more than Eive years previcusly unless during
PP said time a notice had been sent by either party to the other

party requesting rectification of the account or where, in the
case of an account opened with a bank, the customer proves that
he has not received during said time limit any statement of
account, No case related to a current account shall be heard
after five years from the date of closure ¢f the account,

CHAPTER 2
BANK OPERATIONS

Seerson Dne
Money DeposiTs

Article 239, ~ Money deposit is a contract authorising the. bank
to own the monies deposited therein and ho dispose of them as is
gongistent with its professional activities: it must return
fungible articles to the depositor.,
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Article 240. - (I} The bank shall open an account for the
depositor wherein shall be entered the operations effected
between both partles or guch operations which are effected
hetween the bank and a third party for the account of the
depositor,

{2} Where both parties agree that an operation should not
be entered in the account, then no entry shall be made in the
aoCount .,

Article 241, - ({1} A money deposit contract does not create a
right for the depositor to draw from the bank sums in excess of
the sums he has deposited therein,

{2) Where the bank carries ocut operations which render the
depositor's balance in debit, the bank shall inferm him
immediately of the fact in order for him to adjust his situation.

Article 242, - The bank shall send a statement of account to the
depositor at least once each year save where the agreement pro-
vides otherwise; the statement shall contain a copy of the
agcount and the balance after the last transaction,

Article 243, - A money deposit is refunded on demand, save where
otherwise agreed; a depositor may at any time dispose of all or
part of his credit balance; the exercise of the foregoing right
may be made conditional on giving notice or until the expiry of a
certain specified term and the running of contractual.interest
ceases on the date of maturity unless another term is agreed,

Article 244, ~ The deposit and withdrawal shall be effected in
the branch of the bank wherein the account was opened, unless
otherwise agreed,

Article 245, - Where a depositor holds several accounts in the
game bank or in branches of the same bank, each such account
shall be considered to be independent of the other unless other-
wise agreed.
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Article 246, - A bank may open a joint account for two or more

persons putting them on the same footing {equalising them} unless
there is an agreement to the contrary, with due observation of
the following terms:

t1)

€2}

(3)

{4}

A djoint account is opened by all co-owners or by a
person holding authority from the owners of the joint
account whilch must be duly certified by a competent
authority or by the bank; the agreement of the account
holders shall be cbserved in regard to withdrawals;
Where a seizure jis made on the bhalance of a co-owner of
a joint acceunt, it shall be valid in regard to the
distrainee's share of the balance of the account on the
date of notification of the bank; the bank shall stop
withdrawal of the equivalent of the confiscated share
of a joint account and shall notify the co~owners or
their representativeszs of the seizure within not mere
than five days; the bank may after sald time limit
¢lose the account if the co-owners failed to liguidate
their relations which resultedé from the seizure, when
all of them shall be jeintly liable to the bank on the
debit balance;

The bank may not when effecting a set-off between the
various aceounts of one of the co-owners of a Joint
account include said account in the set-off except with
the written approval of the co—owners:

Whére a co-owner of & fqoint account dies or becomes
legally incompetent the other co-owners must inform the
pank accordingly and of their wish to continue the
account within not more than ten days from the date of
the death or becoming incompetent {as the case may be);
the bank shall stop withdrawal from the joint account
until a successor is appointed.

Article 247, - Qases related to money deposits shall prescribe
after fifteen years o yun from the date of the last eniry in the
daposit account.
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Secrion Two
Lease oF SaFe Deeosit Boxes

Article 248, - lLease of safe deposit boxes is a contragct by
which & bank undertakes to place against remuperation a certain
gpecified safe deposit box at the digposgal of a lessee to take
advantage thereof,

Article 249, - {1) One key to the safe deposit shall be
delivered to the lessee and a duplicate key shall be kept by the
bank; the bank may not deliver the duplicate key to any other
persoen than the lessee,

(¢) The key handed over to the lessee ghall remain the
property of the bank and must be returned to it on expiry of the
texrm of the lease,

Article 250, - The bank may not permit any person other than the
lessee or any person acting for him to use the safe deposit box.

Article 251, - “The bank shall take all precautions to gecure the
safety of the safe deposit box and safequard the contents there-
of, )

Article 252, « The lessee may not place in the safe deposit box
such articles which may endanger its safety or that of the place
where it is located.

Article 253. ~ Where the safe deposit box becomes threatened by
a danger or it is revealed that it containsg dangerous articles
the bank must send immediate notice to the lessee yequiring him
to report to the bank to empty it or to remove the dangerous
articles therefrom; where the lessee failg toe report at the
appointed time the bank may apply to the court for permission to
open and empty the safe deposit box or te withdraw the dangerous
articles therefrom in the presence of a person appointed by the
court for the purpose: a report of the event shall be made out
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stating the contents of the safe deposit box:y where the danger is
imminent the bank may on its own responsibility open and empty
the safe deposit box or remove the dangerous articles therefrom
without sending the aforementioned notice or seeking the
permission of the court.

article 254, - (1) Where the lessee fails to pay the rent of the
safe deposit box on the dates of maturity the bank may, after the
lapse of thirty days from the date of a notice sent to him
reguiring paymenkt, consider the contract to bes cancelled auto-
matically; the bank shall recover the safe deposit box affer
sending notice to the lessee reguiring him to report to gpen it
and remove its contents,

(2} Where the leassse fails to report on the date figxed the
bank may petition the court reguesting permission to open and
remove the contents of the safe deposit box in the presence of a
person appointed by the court for this purpose; a report of the
event shall be made out stating the contents of the safe deposit
box,

The court may decree that the contents be deposited with the
bank or a depositary until an execution has been effected there-
on,

Article 255, -« A notice and caution sent fo the lessee of the
safe deposit box at the last domicile given to the bank shall be
valid.

Article 256, - {l1) A provisional or executory attachment may be
effected on the szafe deposit box.

{2} The attachment is effected by serving on the bank the
contents of the document pursuant to which the attachment is
being made; immediately upon receipt of the gervice the bank
shall bar the lessee from using the safe deposit box and forth-
with inform the lessee that an attachment has been effected on
the safe deposit box.

{3) where the attachment is provisional the lessee may
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apply to the court for permission to withdraw some of the con-
tents of the safe deposit box, t¢ such extent as will not violate
the creditor's rights,

(4) Where the attachment is executory the bank must open
the safe deposit box and empty it in the presence of the dis-
trainer and the eXecution officer; the lessee shall be infarmed
of the date which was fixed for opening the safe deposit box; an
inventory of the contents of the safe deposit box shall be made
and delivered to the bank or the depositary appointed by the
Execution Officer or any one acting for him until the sale is
effected.

{%) Where the safe deposit box contains papers or decuments
not covered by the forcible sale they must be delivered to the
lessee and if he is not present at the time of opening the safe
deposit box they must be handed over to the bank for safe-keeping
until they are claimed by the lessee or his heirs,

Article 287, -~ The bank may not in other than the cases provided
for in the law open or empty the contents of the safe deposit box
axcept with the permission and the presence of the lessee or
alternatively by enforeing a court order.

Secrion Teree
BaukING TRANSFERS
{AcCOUNTING TRANSFERS)

Article 258, - {1) A banking transfer is an operation whereby a
bank enters a certain specified sum in the debit side of the
account of such person who orders in writing the transfer of such
sum which is entered in the credit side of another account,
{2) The following may be effected by the foregeing
operation:
{a) transfer of a certain specified sum from one person to
another each of whom has an account with the same bank
or with two different banks;
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{b) transfer of a certain specified sum from one account to
ancther account both of which are opened in the name of
the person who orders the transfer in the same bank or
in two different banks,

{3) The agreement between the bank and the person ordering

the transfer lays down the conditions for the issve of the order;
however, the transfer order may not be to bearer,

Article 259, - Where a kanking transfer is effected between two

branches of a bank or between two different banks any obijection
] by a third party regarding the Lransfer must be notified to the
branch or the bank having the beneficiary's account,

Article 2643, ~ The transfer order may be in regard to a sum
actually entered in the account of the person making the order or
amounts agreed with the bank to be entered in his account within
a certain specified period.

Article 261, -~ It may Dbe agreed that the beneficiary of a
transfer order may present it in person to the bank instead of it
being served on the bank by the person making the order.

Article 262, - {1} The beneficiary becomes the owner of the
value of a banking transfer from the time it is entered im the
debit acoount of the person making the grder; a transfer order
may be revoked until the foregoing entry is made.

{2} However, where it is agreed that the bheneficiary shall
himself present the order of transfer to the bank the person
making the order may not raveke it with due consideration of the.
provisions of Articles 267 and 268 hereof,

Article 263, - The debt for the settlement of which the transfer
order is made shall remain standing together with its securities
and annexes until the value has been actually entered in the
credit account of the beneficiary. :
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Article 264, - 7Tt may be agreed to postpene the execution of
certain specified transfer orders - whether they are sent
directly by the person making the order or are presented by the
beneficiary - to the end of the day to be executed with other
orders of the same kind which are presented te¢ the bank on the
same day.

Article 265, - Where the consideration for payment is less than
the value stated in the transfer order and if the order has been
made directly by the maker the bank wmay refuse to eXecute the
order provided it notifies the person making the order accord-
ingly without delay.

{2} Where the transfer order is presented by the bene-
ficiary the bank shall enber into his agcount the partial con-
sideration unless the beneficiary refuses; the bank must make a
note on the transfer order purporting to the entry of the partial
consideration or to the rejection made by the beneficiary.

{3} Where the bank refuses to comply with the order or the
beneficlary refuses to accept the partial consideration as
mpentioned in the preceding two paragraphs, the maker of the order
remains entitled to dispose of the partial consideration,

Article 266, - Where the bank fails to execute the transfer
order on the first working day which followed the day of present-
ment the order shall be deemed te be null and void up to the
ameunt which was not executed and hence it must be returned to
the presenter against receipt; where a longer period tham the
foregoing has been agreed the unexecuted transfer crder shall be
added to such orders which are presented in the following davs,

Article 287, - Where the beneficiary 1ls adjudged bankrupt the
maker of the order may object to the execution of the transfer
order even though the beneficiary had received it himself.

Article 268, - 'The adjudication of bankruptcy of the maker of

the order shall not har the execution of the transfer orders
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- - issued by him where they have been presented to the bank prior to
} the adjudication of bankruptcy save where the c¢ourt decrees
ctherwise,

SecTion Four
Non-pocUMENTARY CREDITS

JArticle 269, - {1) A non-documentary credit is & contract by
which a bank placesg at the disposal of the beneficiary a sum of
money for a specified or unspecified period of time.

(2} Besides the contractual interest a lump sum annutal
vommission agorues to  the bank in consideration of a
non~documentary credit,

‘Artic:le!?&. - (1} The bank may reguire the applicant for credit

to supply a guarantee in personam or in rem before granting him
the credit.

{2} The bank may reduce the sum of the credit if it becomes

aware that the guarantee in rem or the guarantor's credibility

has fallen below the sum of the credit, save where the pene-
ficiary has increased the security.

Article 271, - '"The bank may cancel the credit, if the bene-
ficiary has violated the duty of trust with it or has committed a
gross Fault in his relationships with the bank,

Article 272, -~ The credit shall terminate {lapse} by the death,

loss of legal capacity, adijudication of bankruptcy or cessation
of the juristic persoconality (if any) of the beneficiary.
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SecTion Frve
Documentary CrEDITS

Article 273. - A documentary credit is a contract by which a
bank undertakes to open a credit at the regquest of the maker of
the order for opening the credit in favour of the beneficiary
against documents repregsenting goods transported or ready for
transport.

(2) A documentary credit contract is independent of the
contract which occasioned the opening of the credit and the bank
remaing a stranger to the latter contrack,

Article 274. - The bank which opened a credit must perform the
conditions of payment, acceptance and discount which have been
agreed in the credit contract if the documents conform to the
particulars and conditions contained in the contract.

Article 275. - (1) A documentary credit may bhe revogcable or
irrevocable,

£2} A documentary credit is revocable unless it is
expressiy agreed otherwise,

Article 276, -~ A reveocable documentary credit does not create
any obligation on the bank towards the beneficiary; the bank may
at any time amend or cancel it of its own accord or at the
request of the maker of the order. .

{2} Where the documents for which the credit is opened are
presented during the validity of the contract prior to the
cancellation of the credit and are in conformity with the parti-
culars and conditions of the credit contract, the bank as well as
the maker of the order shall be liable to the benficiary.

Article 277, - {1} The bank’s obligation in regard to an
irrevocable documentary coredit shall be absolute and direct
towards the beneificary and any bona fide holder of the com-
mercial document drawn for performance of the contract which
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caused the opening of the credit,

€2} An irrevocable documentary credit may neither bhe
cancelled nor amended except by the agreement of all the parties
concerned,

Articie 278, -~ {1} An irrevocable credit may be confirmed by
another bank whch in turn shall be obligated absolutely and
directly towardg the beneficiary.

(2) A mere notification cof the opening of an irrevocable
eredit sent to the beneficiary via another bank shall not be
consldered to be a confirmation by such-other bank of the credit,

Article 279, ~ The bank shall verify that the documents are in
conformity with the imnstructions of the person who ordsred the
opening of the credit,

(2) Where the bank rejects the documents it shall forthwith
send notice of the rejection to the maker of the order, giving
reasons,

Arciclie 284, - (1} The bank shall not be liable where the docu-
ments appear to conform te the instructions received from the
person making the order.

{2] The bank shall not bear any obligation relating to the
goeds in respect of which the credit was opened.

Article 281, - A documentary credit is neither assignable nor
divisible unless the bank which opened it is authorised to pay
all or part therecf to a person or a number of persons ether than
the first beneficiary pursuant to instructions issued by said
benficiary; an assignment is not effected unless it is approved
by the bank; unless otherwise agreed one assignment only is
permissiblie.

Article 282, « {1} Where the person who ordered the opening of

the documentary credit fails to pay the value of the shipping
documents which conform to the conditions of opening of the
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credit within six months of the date of being informed of the
arrival of said documents, the bank may sell the goods by public
auction after notifying the date and place of the sale to the
person ordering the opening; no award of the sale shall be made
if the consideration does not amount to four-fifths of the docu-
mentary value of the goods and the costs; where said amount is
not reached a gecond auction shall be held and the goods shall be
s0ld for the consideration at which the auction is concluded.

{2} ‘'The provisions of paragraph (1) of this Article shall
not apply to credits opened by Departments of the State and the
Socialist Sector:; in such case the stipulations of the mortgage
shall apply to the goods.

SecTioN Six
DiscounTs

Article 283, - (1) Discount is an agreement by which a bank
gndertakes to pay in advance the value of a negotiable instrument
o any other negotiable document to the beneficiary of the docu-
ment in consideration for conveyance of its ownership to the barnk
but the beneficiary remains bound to refund the value to the bank
if the original debtor fails to pay.

{2) The bank shall deduct from the amount paid to the hene-~
ficiary of the dicount lnterest on the sum of the instrument/
document and commission where stipulated.

Article 284, - {1} The interest shall be calculated on the basis
of the time which elapses up to the date of maturity of the docy-
ment on the basis of a shorter period in regard to mortgage and
other operations which provide for an undertaking by the bene-—
ficiary of the discount to refund whatever sum he had cashed
kefore the maturity date of the document.

{2} Commission shall be estimated on the basig of the vilue
of the document,

1.2-80



IRAQ 14&2/8%: LAW OF COMMERCE

{3) A minimum rate may he fixed for the interest and the
commission.

article 285, - The heneficiary of a discount shall refund to the
bank the face value of the document which was not paid,

article 2B6, - {1} The bank shall have all the rights which are
created by the document discounted vis-a-vis the principal debtor
of the document, the bpeneficiary of the discount and the other
obligees, '

{2} ''he bank is vested, vig-a-vis the beneficiary of the
digceount, with & right of recovery of the amounts placed at his
disposal without deduction of such interest and commission which
was received by the bank; the bank is vested with said right in
regard to the unpaid documents regardless of the cause of refusal
to pay,

Secrion Seven
LETTER OF GUARANTEE

Article 287. - A letter of guarantee is an undertaking issued by
a bank upon the reguest of a customer (the maker of the order) to
pay a certain specified or specificable sum to another person
{the peneficiary) unconditionally and without any restrictions
where this is required of it within the time limit stated in the
letter; the letter of guarantee shall state the purpose for which
it is issued, '

Article 288. - ({1} The bank may reguire the presentment of &
guarantee in personam or in rem against the issue of a letter of
guarantee,

{2) 'The security may be an assignment of the right of the
maker of the order from the heneficiary,
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Article 288, - A beneficiary may not assign to a third party his
right which arises from the letter of guarantee save with the
bank's approval.

Article 290, - The bank may not refuse payment to the bene-
ficiary by reason of the bank's relation with the maker of the
order or with the beneficiary or the maker's relation with the
beneficiary.

Article 291, - {1) The bank shall be discharged' of liability
towards the beneficiary where it does not receive a reguest from
the beneficiary to pay during the validity of the letter of
guarantee unless it has been agreed to extend said validity prior
to expiry.

{2} Where the bank has more than one branch claim for pay-
ment must be made to the lssuing branch.

Article 292, - Where the bank pays off the sum agreed in the
jetter of guarantee to the beneficiary It shall subrogate him in
having recourse against the maker of the order for the sum so
paid.

Article 283, - The beneficiary may not claim payment of the

value of the letter of guarantee for other than the purpose for
which it is designed.

PART ¥ - INTERNATIONAL SALES

CHAFTER 1
GENERAL PROYISIONS

Article 294. - An internaticnal sale is that which relates to
goods transported or are ready for transport between two or more
states,

1,2-82



IRAQ 1&2/8%; LAW OF COMMERCE

Article 295, « The general provisions of this Chapter shall
* apply to the internaticnal sales provided for in this Part; the
parties may however stipulate other conditions if their specific
circumstances or reguirements of interpational dealings so
require,

Article 296, - A contract of sale concluded pursuant ko the
provisions of this Part shall be separate and will not affect the
relaticnships which are created between the purchaser/vendor and
the carrier by the contract of carriage, or between the purchaser
: and the bank pursuant to the documentary credit contract,

Article 297. - ‘'The contracting parties may make reference in
regard to the detailed conditions of the sale to a model contract
of sale,

CHAPTER 2
F.0.B. SALES

Article 298, — FOB sales are such sales where the goods must be
delivered at the shipping port on board a ship designated by the
purchaser to carry them,

Article 299, -« In FOBR sales the wvendor has the following

obligations:

{1} to supply the gocds in conformity with the conditions
of the contract of sale;

; {2} to deliver the goods on board the ship designated by
the purchaser in the designated port of shipping in
accordance with customary dealing in said port and on
the date or within the time limit agreed and must with-
out delay notify the purchaser that the goods have heen
delivered on poard of the ship;
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(3)

€4}

(5)

(8)

(7)

(8}

{9

when the goods are sold for export the vendor shall st
his own responsibility and cost obtain an export
licence or such other licences requisite for exporting
the goods;

at his own expense effect the customary wrapping of the
goads, save where it is customary te ship the goods
without wrapping or where the nature of the goods does
not necessitate the wrapping;

to pay the expenses for checking or scrutinising the
goods, such as checking the type, measurement, weight
or count of the goods as needed for shipping them;

at his own expense to proevide the purchaser with the
usual clean Bill of Lading which confirms delivery of
the goods on board of the ship;

at the request, responsibility and expense of the
purchaser render assistance as needed for obtaining
documents issued in the country of shipping or of
origin, other than those mentioned in paragraphs {3)
and {6} of this Article which the purchaser needs for
importing the goods to the country of arrival or for
passing in transit through another country, where
necessary;

at the purchaser's regquest and cost, to provide him
with the Certificate of Origin;

to bear all costs payable in regard to the goods and be
liable to all risks which may be suffered by the goods
until the time when they pass actually the barrier of
the gship in the designated port of shipping, inclusive
of any dues, wages or costs collected on account of the
export, as well as the costs of measures for placing
the goods ¢n board of the ship.

Article 300, - ¥n FOB sales, the purchaser has the following
obligations:

{1}

1,284

at his expense to charter or reserve the spaces needed
on board of a vessel and notify the vendor in due Linme



{2}

{33

{4}

{5}
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of the name of the vessel the loading guay and the
dates of delivery aboard thereof;

€0 bear all expenses payable in respect of and be
liable for all risks which may.be suffered by the goods
from the time when they pass actually the barrier of
the ship in the designated port of shipping and to éay
the price of the goods as stated in the contract;

to bear such additional expenses resulting from delay
in arrival of the ship until after theg expiry of the
time limit set for the shipping of the goods. or from
the ship's premature departure from the port, where it
is impossible to ship the goods thereon; he shall also
be liable for any damages suffered by the goods from
the date of expiry of the time limit agreed, provided
that the goods had been designated {identified) on said
date; . . .

to bear the additional expenses which are incurred due
to his failure to communicate to the vendor the name of
the ship in due course; he shall be liable for the
damages. suffered by the goods from the date. of expir-
ation of the time limit for the notice or the period
agreed for fixing the date of delivery, provided that
the goods had "at that. time been designated ({identi-
fied); . _ ’ _

to pay the expenszes of obtention of the Certificate of
Origin or such documents. issued - in the country of

. shipping oz of worigin, - which are needed by the

purchaser for importing the goods into the country of

.of arrival (destination}. or £or passage therecf in

trangit via another country, when such cbligations are
not the regpongibility of the vendor,
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CHAPTER 3
C.1.F. SALES

Articie 301, -~ CIf sales are such sales where the vendor under-
takes to execute a contract for the carriage of the goods sold
from the port of shipping to the port of unshipping, duly insured
against the risks of carriage and shipping on the vessel, and
pavmneni of the relevant expenses and costs, which will be added
to the price (undertaken to be paid by the purchaser),

Article 302, = In CIF sales the vendor hag the following
obligations:

{l) to supply the goods in accordance éith the conditions
of the contract of sale, during the pericd fixed for
the shipping or which is customary in international
dealings;

{2) to erxsacute the contract of carrisge dccording to the
conditions prevailing in the port of shipping in regard
to =imilar goods, and to choose a vessel which is suit-
ablie to carry comnmodities of the same kind as that of
the goods s0ld;

{3) to obtain at his responsibility and cost an export
licence or such other licences which are needed for
exporting the goods:

{4) to bear the cost of loading the goods aboard-the ship
in the port of shipping and on the date or during the
time limit fixed; where no date or time limit has been
fired, the loading must be effected within such period
which is customary in dealings in the port of shipping:
he must notify the purchaser without delay that the
goods have been loaded on board of the vessel;

(5) to carry insurance for the goods issued by & reputable
insurer against the risks of ordinary carriage and pay
the relevant costs and expenses; where the goods are
shipped in lots, each such lot must be insured;

1,.2-88%



t6)

{7}

{83

(%

€10)

(1)

(12}

113}

TRAQ 1&2/785: LAR OF COMMERCE

to prepare at his own expense a negotiable insiurance
policy in accordance with the conditions of current
usage, provided the sum of the insurance is not less
than the price stated in the contract of sale, plus ten
per cent;

a certificate in lieu of the original insurance policy
must be issued by the insurer and shall comprise the
hasic conditicons stipulated in the original policy
vesting upon the holder the rights stipulated in the
policy: )

to bear the costs of the customary wrapping of the
goods, save where it is customary to ship such goods
without wrapping; '

to  bhear the expenses of inspection or scrutiny
requisite for the shipping of the goods, such &5
inspection of the type, weight, measurement or count;
to pay any taxes or fees payvable in respect of the
goods up to the time when the loading is completed,
inclugive of the export fees;

at the reguest and cost of the purchaser, to provide
him with the Certificate of Qrigin;

at the request, gost and responsibility of the
purchaser, to render every assistance to enable him to
obtain any documents that may be needed by the
purchaser for importation of the goods into the country
of arrival (destination) or, where necessary; for the
passage thereof in transit via another state;

o send without delay to the purchaser a c¢lean nego-
tiable Bill of Lading sddressed to the port designated
for unloading; an invoice for the goods s0l1d and theilr

" prices, the insurance policy or a Certificate in lieu

thereof and any other documents . reguired by the
purchaser shall be attached to the Bill of Lading;
where in certain casesg the Bill of Lading refers to the
charter-party of the vessel, a copy thersof must be
attached to the Bill of Lading,
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Articte 303, - The vendor shall not be bound to buy insurance
against the risks of extraordinary carriage, unless it is agreed
otherwise: the vendor must not insure the goods against the risks
of war unless the purchaser so requires, in which case he shall
bear the costs.

Article 304, - 2a Bill of Lading is clean if it does not contain
express supplementary conditions confirming the existence of
defects in the goods or in the packing method; reference in the
Bill of Lading to prior use of the containers or wrappings or to
non-liability for such damages as are attributable to the nature
of the goods s0ld or to the carrier’s ignorance of the contents
or the weight of the package, shall not he deemed to be supple~
mentary conditions,

Article 305, - The purchaser has the following obligations:

{1) to accept the documents on being presented by the
vendor if they conform to the contract of sale; but if
they do not conform thereto, he may refuse them; the
purchaser is deemed to have accepted said documents if
he does not object to them within four (4) days from
the date of receipt; the objection shall be by notice
served on the vendor reguiring him to sead decuments
conforming to the conditions of the agreement, within a
reasonable period, on the expiration of which the
purchaser may apply for cancellation of the -sale ang
claim damages, if any;

{2} to pay the price of the goods in accordance with the
gtipulations of the contract:

{3) to receive the qoods at the port of arrival agraeed;

{4} to be liable for all ricsks which the goods may sustain
after being placed at his disposal, a5 well as for all
costs and expenses which are payable in respect thereof
from said moment,
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0 Article 306, - Where the purchaser reserves a right to fix the
date of shipping or the unloading port within & certain specified
time limit, but fails within the said time 1limit Lo issue
instructions in that regard, he shall bear such additional
expenses which may result and be liable for damages suffered by
the goods up to the date of expiration of the shipping time
limit, provided the gooés would on that date have been designated
fidentified),

i CHAPTER 4
£ & F SALES

Articie 307, - A C & F Sale is that pursuant to which the vendor
undertakes te execute the contract of carriage of the goods from
the port of shipping to the port of arrival {destination) without

.being under an obligation to execute an insurance policy therefor
against the risks of carriage.

Article 30B, — The provisions relating to CIF sales - other than
those relating to vendor's obligations to execute the insurance
palicy - shall apply to C & F Sales,

CHAPTER 5
F.A.S. SALES

Article 30%, - A FAS Sale is a contract pursuant to which the
vendor undertakes to deliver the goods =slongside the vessel
designated by the purchaser at the port of shipping.

£ 1 Article 310, - The vandor in PAS Sales shall have the following

obligations:
{1} to pack the goods as stated in the contract of sale and
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{2)

{3)

(4)

(5)

{6)

{7}

(&)

(10}

1.2-%0

present the documents purporting to conformity of the
gouds as stated in the contract of sale;

to deliver the goods alongside the ship on the shipping
guay designated by the purchaser in the port of
shipping agreed in accordance with usage of the port
and on the date or within the time limit agreed; he
mist notify the purchaser without delay that the goods
have been delivered alongside the ghip:

at the regquest and ceost of the purchaser, to render
avery assistance for obtention of any éxport or other
licence which may be needed for exportation of the
qoods ;

to bear all expenses which are payable in respect and
the risks which may be suffered by thg goods up to the
timeg of their actual delivery alongside the ship in the
designated port of shipping, inclusive of costs of any
measures which are incumbent on him for delivery of the
goods alongside the ship;

at his cost, to effect the customary wrapping of the
goods, save where it is customary to ship the goods
without wrappings;

to pay expenses of checking or scrutiny as nheeded for
delivery of the goods alongside ship, such aE expenses
of testing the type, weight, measurement br count;
furnish the purchager with a customary clean Bill of
t.ading confirming delivery of the gocds alongside ship;
at the reguest and cost of the purchaser, to deliver to
him & Certificate of Origin of the goods;

at the reguest, responsibility and cost of the
purchaser, te render to him every assistance for
obtention of such documents which are granted in the
country of shipping or of origin, in order to enable
the purchaser to import the goods intc the country of
arrival (destination} or the passage thereof in transit
via anether state, where necessary.
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Article 3131, - The purchaser's-obligations are;

{1) to communicate te the vendor in due course the name of
the vessel, the guay of Lloading and the date of
delivery on the vessel;

(2) to pay the prig¢e agreed and to be liable for all
expenses payable in respect of the goods, as well asz
for all risks which the gooeds may suffer from the time
of their actual delivery alongside ship on the quay of
loading designated and on the date or within the time
limit agreed; )

{3) to be liable for such additional costs which may result
due to failure of the ship designated by him to arrive
on the date specified or where it was impossible for
said ship to tske the goods or complete the loading
hefore the date aqreed;

t4} to be liable for all risks which may be suffered by the
goods as of the date when the vendor places them at the
purchaser's disposal, provided the goods have Dbeen
identified in accordance with the contract or in any
cther way as being the gopds stipulated in the con-
tract:

{5} to pay all expenses and costs needed for obtention of
the decuments provided for in Article 31043), ({8} and
{9) hereof,

Artjicle 312, - If the purchaser fails te d&esignate the ship
within the time limit zet or where he had reserved for himself a
time limit to receive the goods or te choose the port of shipping
or if he has failed to give detailed instructions within the
specified time limit, he shall be 1liable for the additional
expenses resulting from such failure, as well as for all risks
which the goods may suffer with effect from the date of expiry of
the time limit agreed for delivery, . provided the goods had been
identified {desighated clearly).
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CHAPTER &
SALES EX WORKS

Articie 313, ~ An EX Works sale 1is one which provides for
delivery at the place of work, such as factory, depot, enter-
prigse, farm or industrial facility, as the case may be,

Article 314, - The vendor has the following obligations:

{1} teo supply the goods in accordance with the stipulations
of the contract of sale;

(2} to place the goods at the purchaser's disposal at the
time stipulated in the contract and at the place of
delivery agreed and to load them on the means of trans-
port provided by the purchaser;

{3} to undertake, at his cost, the necessary wrapping (if
necessary) to enable the purchaser to take delivery of
the goods;

{4} send notice to the purchaser within a reasconable time
limit notifyving him of the time when the goods will be
at his disposal;

{5) to be liable for all risks which may be suffered by and
the expenzes payable in respect of the goods up to the
time when the goods are placed at purchaser's disposal
within the time limit stated in the contract, provided
that the gods have been identified {designated per sel;

{6) to be liable for the costs of testing operations, such
as testing the type, weight, measurement or count which
may be needed to place the goods at purchaser's
disposal;

{7) at purchaser's request and cost, to render every
asglstance for obtention of any document, needed for
the export, import or for passage of the goods in
transit via another state.
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Artigle 315, - The  purchaser shall have the  following
obligations: '

(1)

(2}

(3}

(4)

(5)

to receive the goods as soon as they are placed at his
disposal in the place and at the time stipulated in the
contract;

to pay the price of the goods in accordance with the
stipulations of the contract;

to be liable for all expenses payable in respect of,
and the risks which nay be suffered by, the goods from
the time placing them &t his disposal, provided the
goods have been identified (designated):

to bear customs duty and such other duties which are
levied as & result of the export:

to be liable for additiocnal expenses resulting from his
failure to receive and the risks which may be suffered
by, the goods, with effect from the date of expiry of
the time limit fized for delivery, ©provided the goods
have been identified (designated),

CHAPTER 7 |
F.0.B, AIRPORT OF DEPARTURE SALES

Axticle 316, - A FOB Airport of Departure Sale is that where the
goods are delivered at the airbort designated for departure on
the date set or within the time limit agreed, in acecordance with
usage in the airporkt,

Article 317, « The vendor shall have the following chligations:

{n

(2}

to pack the goods in accordance with the conditjons of
the contract and to pregent the documents- supporting
such conférmity as stipulated in the contract;

at his cost, to wrap the goods in a manner which is
gecure and sultable for despatch via air, save where it
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(3)

{4)

(5)

(6)

(1)

{8)

(3)

(10)

(11}

{12)

{13)

1,2-94

is customary to send such goods without wrapping;

to conclude at purchasex's cost a contract for the
carriage of the goods, save where he or the purchaser
hag assigned & third party to do s0;

to deliver the goods to the air carrier, his agent or
such other person designated by the purchaser; where
the purchaser has not designated an air carrier, an
agent for him or a third party, the vendor shall
appeint an alr carrier or an agent for him;

to comply with the purchaser's instructions in con-
formity with the customary conditions for moving the
gaods to the airport of arrival designated by the
purchaser or to the nearest airport available for
carrying the goods to purchaser's plage of business
within the normal route of navigation, if the purchaser
has failed to designate the airport of arrival (destin-
ation);

to provide at his responsibility and c¢opst an export
licence or other offical instruments needed for export
0f the goods;

to pay such dues, taxes, wages (fees} or expenses
resulting from or by reason of export of the goods;

to pay additional expenses which are payvable by reason
of the goods up to the time when they are delivered;

to be liable for all risks suffered by the goods up to
the time when they are delivered: )

to pay all expenges payable in regard to testing
operations needed for delivery of the goods;

at his expense, to notify the purchaser without delay
of the delivery date of the goods, through telecom-
munications;

to keep the purchaser posted without delay of the risks
which the goods have sustained during the trip:

to provide the purchaser with the c¢orrect commercial
invoice and also with the Certificate of Origin, at the
latter's request;



